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Tucson, Arizona  85701 
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Attorneys for Defendants

ARIZONA SUPERIOR COURT 

PIMA COUNTY 

 
 
Richard Rodgers, et al., 

  Plaintiffs, 

vs. 
 
Charles H. Huckelberry, et al., 

  Defendants. 

Case No. C20161761 
 
REPLY IN SUPPORT OF 

MOTION TO DISMISS 

 

 

 (The Honorable Catherine Woods) 
 

  Defendants submit this Reply in Support of their Motion to Dismiss (“Motion”). 

MEMORANDUM OF POINTS AND AUTHORITIES 

1. Standard of Review. 

Plaintiffs are correct that, for purposes of ruling on Defendants’ Motion, the Court 

assumes the truth of all well-pleaded facts in the Complaint. This does not, however, 

mean that the Court must take as true Plaintiffs’ description of the terms of the World 

View Agreements,1 when a review of the actual documents themselves shows that those 

descriptions are inaccurate. Interpretation of contracts is a matter of law for the Court. 

2. The consideration provided by World View under the World View 

Agreements is not grossly disproportionate to its contractual obligations.  

Control of Launch Pad. In § II.A.1 of their Response, Plaintiffs argue that World 

                                                                 

1Capitalized terms used in this Reply have the meanings assigned in the Motion. 
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View gets something for “nothing” under the Operating Agreement, because it does not 

have to pay for its “exclusive control” of the Launch Pad. But Plaintiffs ignore the fact 

that “control” of the Launch Pad, under the restrictions set forth in the Operating 

Agreement, isn’t worth anything. World View must operate and maintain the Launch Pad 

at its own expense and allow other companies to use it, and it can only charge those 

companies a fee that is based on a fair allocation of the Launch Pad operating costs.2 It 

cannot make any sort of profit from its operation of the Launch Pad, and cannot recover 

operating costs allocated to its own use of the Launch Pad. Under these circumstances, 

“control” of this public asset has no market value; it is a liability—one that World View 

is willing to accept because it needs to have a pad available for its own use, and these are 

the terms under which the County was willing to build one. But this is not a privilege for 

which other entities would logically be willing to pay. 

This concept—that what looks like the conveyance of an asset is sometimes really 

the shifting of a liability—was recognized by the Arizona Supreme Court in Kromko v. 

Arizona Board of Regents. The Court held that the challenged conveyance of the 

University Medical Center to a private nonprofit corporation for a fraction of its 

ostensible market value did not violate the gift clause, in part because the conveyance 

eliminated the need for substantial annual State general-fund subsidies of the hospital 

operation. Kromko, 149 Ariz. 319, 322 (1986). 

Rent. Plaintiffs argue, in § II.A.2 of their Response, that the consideration 

provided by World View under the Lease is constitutionally inadequate because, whether 

the lease-purchase transaction is viewed as an operating lease or as a financing 

                                                                 

2The fact that World View does not go through a public process for setting the fees, as 

pointed out by Plaintiffs, does not negate the contract’s substantive limits on the fee 

amount. 

https://1.next.westlaw.com/Document/Ic993f5c8f3a911d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=149+ariz+319&firstPage=true&CobaltRefresh=86678
https://1.next.westlaw.com/Document/Ic993f5c8f3a911d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=149+ariz+319&firstPage=true&CobaltRefresh=86678
https://1.next.westlaw.com/Document/Ic993f5c8f3a911d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=149+ariz+319
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arrangement, it is not a “market value” transaction.3 Defendants may have to treat 

Plaintiffs’ factual assertions as true for purposes of their Motion (though Defendants have 

by no means, as Plaintiffs claim, conceded the actual accuracy of those assertions). But it 

doesn’t matter, because “below market value” is not synonymous with “grossly 

disproportionate,” which is the actual constitutional standard.  

“Grossly disproportionate” hasn’t been specifically construed in published Gift 

Clause cases. But that standard has been used in other contexts. For example, a criminal 

penalty violates the Eighth Amendment if it is “grossly disproportionate” to the crime. In 

the course of upholding a 10-year sentence for knowingly possessing child pornography 

depicting children younger than 15, the Arizona Supreme Court noted that: 

The [U.S.] Supreme Court has affirmed a sentence of twenty-five years to 

life for the grand theft of three golf clubs worth nearly $1200 by a recidivist 

felon; upheld a sentence of life in prison without parole for a first-time 

offender possessing 672 grams of cocaine; and found no Eighth 

Amendment violation in two consecutive twenty-year prison terms for 

possession of nine ounces of marijuana with intent to distribute. Similarly, 

this court has upheld a sentence of twenty-five years without parole for a 

twenty-one-year-old defendant convicted of selling a $1 marijuana cigarette 

to a fourteen-year-old . . . . 

State v. Berger, 212 Ariz. 473, 479, ¶ 30 (2006) (citations omitted); see also Chambers v. 

United Farm Workers Org. Comm., AFL-CIO, 25 Ariz. App. 104, 108 (1975) (appellate 

court will not overturn trial court’s award of punitive damages unless “the award is so 

grossly disproportionate as to shock the conscience of the court”).  

“Grossly disproportionate” therefore describes a much more significant disparity 

than simply “below market.” Turken tells us to take a “panoptic view” of a transaction 

when comparing the value of the consideration provided by the private party to the value 

                                                                 

3Specifically, Plaintiffs assert that the rent, at least the rent at the beginning of the Lease 

term, is below market rent, and that World View would not be able to get a loan to build 

its own facility with repayment terms equivalent to its rent payments under the Lease. 

https://1.next.westlaw.com/Document/I1c998256e0f611da8b56def3c325596e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=212+ariz+473
https://1.next.westlaw.com/Document/I937333d9f7cc11d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=25+ariz+app+104
https://1.next.westlaw.com/Document/I937333d9f7cc11d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=25+ariz+app+104
https://1.next.westlaw.com/Document/Ibd5a68b9094011df8bf6cd8525c41437/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=223az342
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of the consideration it receives from the public entity in exchange; one that is “not overly 

technical.” Turken v. Gordon, 223 Ariz. 342, 352, ¶ 47 (2010) (internal quotation marks 

omitted). When the lease-purchase transaction at issue here is considered as a whole, the 

obligations of the parties cannot be said to be “grossly disproportionate” to one another. 

Pima County is agreeing to build a facility and sell it to a private party for an amount that 

is more than the cost of construction plus the value of the land and the County’s 

borrowing costs.4 That simply does not “shock the conscience.” 

Employment and Salary Requirements. Plaintiffs, in § II.A.3 of their Response, 

make two arguments in support of their assertion that World View’s promises regarding 

employment and salary levels do not constitute consideration. First, they assert that the 

promises are illusory. That is incorrect as a matter of law. As explained in the Motion, if 

World View does not meet the stated requirements, the County can terminate the Lease 

and even seek contract damages. Termination of the Lease, and loss of the purchase 

option, perhaps after paying millions of dollars in rent, is a significant detriment to World 

View.5 It is also a benefit to the County; it regains possession and control of the County 

Facility, which it can repurpose or re-let. This detriment to World View and benefit to 

Pima County makes the employment and salary promises real, not illusory, under the 

standard cited by Plaintiffs. See King Cty. v. Taxpayers of King Cty., 949 P.2d 1260, 1268 

                                                                 

4The official disclosure document (the “OS”) for the Taxable Series 2016B Certificates of 

Participation, which were issued to fund construction of the County Facility, can be 

viewed online at: 

http://www.onlinemunis.com/Statement/upload/Pima.COPS.FOS.4.8.16.pdf.  

The schedule of principle and interest payments is set forth on page 14 of the OS. If the 

two columns of numbers under the “Taxable 2016B Certificates” heading are added up, 

they total $19,444,133. As noted in the Motion, rent payments under the lease total 

$23,625,000.  

5It certainly does not, as Plaintiffs assert (Response, p. 7), place World View in a “better 

position”—a rather astonishing assertion in light of their earlier insistence that the Lease 

is unfairly favorable for Worldview. 

https://1.next.westlaw.com/Document/Ibd5a68b9094011df8bf6cd8525c41437/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=223+ariz+342
https://1.next.westlaw.com/Document/Ia6d89514f57911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=949+p.2d+1260
http://www.onlinemunis.com/Statement/upload/Pima.COPS.FOS.4.8.16.pdf
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(Wash. 1997) (“[T]he mere possibility the Mariners may breach its promise in the future 

on its obligation to share profits with the County does not make this provision of the lease 

illusory.”). 

Plaintiffs’ second argument is that the employment and salary promises are not 

“Gift Clause consideration” because the government does not “receive” the promised 

jobs and salaries, which instead benefits a “third party.” In this case, of course, the “third 

party” is the public, the members of which benefit financially, some directly and others 

indirectly, from creation of the promised jobs at the promised salary levels. The idea that 

the government does not “receive” the benefit of a promise to perform some service for, 

or provide something of value to, members of the public, is ridiculous. But even if it does 

not, Plaintiffs’ reasoning is still faulty. 

Turken emphasized that the second prong of the Gift Clause test focuses on 

traditional contract consideration. There is, in other words, no special category of “Gift 

Clause consideration”; there is just contract consideration. And under basic contract law 

principles, any non-illusory promise is valid consideration; it does not matter if the 

benefit of that promise runs to a third party. Restatement (Second) of Contracts § 71(4) 

(1981) (“The performance or return promise may be given to the promisor or to some 

other person.”) Consider Plaintiffs’ hypothetical: a lease agreement under which World 

View gets possession, and eventual title, to the County Facility and, in exchange, is only 

obligated to purchase a Ferrari and give it, not to Pima County, but to Mr. Huckelberry. 

Plaintiffs argue that treating the promise to provide the car as consideration for Gift 

Clause purposes would lead to an absurd result. But it does not. 

There are two Gift Clause problems in the hypothetical. The first problem is that 

the value of a Ferrari—unless it is made of gold6—is grossly disproportionate to the value 

                                                                 

6According to Wikipedia (https://en.wikipedia.org/wiki/Ferrari_458) a Ferrari 458 weighs 

3,450 pounds. That amount of 10K gold is worth between $25 and $26 million 

https://1.next.westlaw.com/Document/Ibd5a68b9094011df8bf6cd8525c41437/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=223+ariz+342
https://a.next.westlaw.com/Document/Ib0b5c66dda5e11e2aa340000837bc6dd/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://a.next.westlaw.com/Document/Ib0b5c66dda5e11e2aa340000837bc6dd/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://en.wikipedia.org/wiki/Ferrari_458
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of a $15 million facility. Therefore, the lease and eventual conveyance of the County 

Facility to World View would be an unconstitutional gift in this hypothetical, not because 

the promise to provide the Ferrari is not valid consideration, but because the value of 

that consideration is grossly disproportionate to what World View is getting in return 

from the County. The second problem is that the Board, by approving the contract and 

directing the Ferrari to be given to Mr. Huckelberry, will—unless the car is bargained-for 

employment compensation—have made an unconstitutional gift to Mr. Huckelberry, 

because there is no public purpose or adequate consideration for the conveyance. We 

need not twist and misinterpret basic contract law principles in order to avoid an absurd 

result.  

3. Plaintiffs cannot evade, by simply ignoring, the Supreme Court’s clear 

direction to defer to the public body’s determination that a transaction 

serves a public purpose.  

Plaintiffs’ arguments in § II.B are all based, fundamentally, on the proposition that  

economic development is not a legitimate public purpose, and that no lease-purchase 

transaction in which the government finances the building of improvements that 

ultimately end up in private hands serves a public purpose. That ship, however, has 

already sailed. The Supreme Court has already recognized that economic development is 

a legitimate public purpose, and that lease-purchase arrangements are a legitimate 

mechanism for achieving that purpose. Turken, 223 Ariz. at 349, ¶ 27.  

Plaintiffs cite the Nelson case in support of their assertion that the government 

must retain “ownership or control of the assets that benefit[] the private parties.” Yet the 

transaction at issue in Nelson was the financing of improvements that were exclusively 

used and controlled, and ultimately owned, by the Magma Copper Company under a 

lease-purchase agreement with the IDA. Industrial Dev. Auth. of Pinal Cty. v. Nelson, 

                                                                                                                                                                                                               

(http://dendritics.com/metal-calc/). The retail price of a normal Ferrari 458, in contrast, is 

approximately $240,000. 

https://1.next.westlaw.com/Document/Ibd5a68b9094011df8bf6cd8525c41437/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=223+ariz349#co_pp_sp_156_349
https://1.next.westlaw.com/Document/I73193eeef77c11d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=109+ariz+368
http://dendritics.com/metal-calc/
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109 Ariz. 368, 371 (1973). The Gift Clause does not require permanent public ownership 

and control. Nor does it confine government purchases to “traditional government 

service[s].” (Response, p. 11.) And the Supreme Court has very specifically rejected the 

“incidental private benefit” test, which Plaintiffs seem determined to resurrect. Turken, 

223 Ariz. at 348, ¶ 21. 

4. Plaintiffs are not simply construing A.R.S. § 11-254.04 in a manner that 

renders it consistent with § 11-256; they are nullifying part of § 11-254.04. 

Plaintiffs note that, unlike several other sections of the Arizona Revised Statutes, § 

11-254.04 does not contain an explicit exemption from § 11-256’s requirements, and they 

infer from this that no exception was intended. That does not follow. An explicit 

reference to § 11-256 would certainly have been a clear and unambiguous indication of 

legislative intent, but the absence of such a reference does not logically imply the absence 

of the intent.7 The explicit reference in § 11-254.04 to conveying and leasing property 

serves the same function, because the reference would be meaningless if it authorizes 

nothing more than leasing or conveying property under statutes already in existence when 

§ 11-254.04 was enacted. Though Plaintiffs claim that they are reading the statutes in a 

manner that makes them consistent with one another, they are actually doing the 

opposite—rendering § 11-254.04’s reference to leases and conveyances meaningless. 

See, e.g., State v. Bowsher, 225 Ariz. 586, 589, ¶ 13 (2010) (rejecting an interpretation of 

one statute that would unduly limit the language of another). 

Nor does the Johnson case support Plaintiffs’ argument. The park statute at issue 

in Johnson explicitly exempts agreements for the operation of public parks from § 11-

256’s “10-year limitation” (though § 11-256 no longer contains such a limitation). Yet 

the Johnson court concluded that “even assuming that the IGA is properly characterized 

                                                                 

7This is the formal fallacy of denying the antecedent. “If A, then B; not A, therefore not 

B” is an invalid argument. 

https://1.next.westlaw.com/Document/Ibd5a68b9094011df8bf6cd8525c41437/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=223+ariz+349#co_pp_sp_156_349
https://1.next.westlaw.com/Document/ND1F55E40B4E511DAA92AA115D14B1E96/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ars+11-254.04
https://1.next.westlaw.com/Document/N636D9CC0AAC611E19542A1503AD502BA/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3f00000155265d2b854ed37280%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN636D9CC0AAC611E19542A1503AD502BA%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=cc29d416d0b6a16308824a53a3d67075&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=826541300fdef3f5482e4745c3cc9b4c0a2fb1d948414a3ba8e8e1510b96fd89&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/ND1F55E40B4E511DAA92AA115D14B1E96/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ars+11-254.04
https://1.next.westlaw.com/Document/ND1F55E40B4E511DAA92AA115D14B1E96/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ars+11-254.04
https://1.next.westlaw.com/Document/ND1F55E40B4E511DAA92AA115D14B1E96/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ars+11-254.04
https://1.next.westlaw.com/Document/N636D9CC0AAC611E19542A1503AD502BA/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3c00000155266f72a2db91d86c%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN636D9CC0AAC611E19542A1503AD502BA%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=5934d1df322202a5fabdc355d60e46ec&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=826541300fdef3f5482e4745c3cc9b4c0a2fb1d948414a3ba8e8e1510b96fd89&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N636D9CC0AAC611E19542A1503AD502BA/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3e0000015518874b5f82a517e7%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN636D9CC0AAC611E19542A1503AD502BA%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=78beddd01eb90195ee897c7826adca1e&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=0311ec8d1c4131d7a3502b30f3979df115ca8c30522408afe0228af84260eac3&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/ND1F55E40B4E511DAA92AA115D14B1E96/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ars+11-254.04
https://1.next.westlaw.com/Document/ND1F55E40B4E511DAA92AA115D14B1E96/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ars+11-254.04
https://1.next.westlaw.com/Document/I9df8ac25030311e0852cd4369a8093f1/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3f000001551888b5a0d03309ef%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DI9df8ac25030311e0852cd4369a8093f1%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=4d200f435b8908740b5eaca629e23493&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=0311ec8d1c4131d7a3502b30f3979df115ca8c30522408afe0228af84260eac3&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I875c6017f5a411d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=206az330
https://1.next.westlaw.com/Document/I875c6017f5a411d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=206az330
https://1.next.westlaw.com/Document/N636D9CC0AAC611E19542A1503AD502BA/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3c00000155266f72a2db91d86c%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN636D9CC0AAC611E19542A1503AD502BA%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=5934d1df322202a5fabdc355d60e46ec&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=826541300fdef3f5482e4745c3cc9b4c0a2fb1d948414a3ba8e8e1510b96fd89&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29#sk=6.RSYj3o
https://1.next.westlaw.com/Document/N636D9CC0AAC611E19542A1503AD502BA/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3c00000155266f72a2db91d86c%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN636D9CC0AAC611E19542A1503AD502BA%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=5934d1df322202a5fabdc355d60e46ec&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=826541300fdef3f5482e4745c3cc9b4c0a2fb1d948414a3ba8e8e1510b96fd89&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29#sk=6.RSYj3o
https://1.next.westlaw.com/Document/N636D9CC0AAC611E19542A1503AD502BA/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3f00000155188b11c5d0330a3d%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN636D9CC0AAC611E19542A1503AD502BA%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=0fc14a5b2498fcfe75d5fa2c8a7d80d6&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=0311ec8d1c4131d7a3502b30f3979df115ca8c30522408afe0228af84260eac3&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I875c6017f5a411d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=206az330
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as part sublease and part cooperative agreement, we conclude that the public auction 

requirement of § 11–256(C) is inapplicable to acquisitions or leases for public park 

purposes made pursuant to § 11–932.” Johnson v. Mohave Cty., 206 Ariz. 330, 333, ¶ 11 

(App. 2003) (emphasis added). Moreover, there was no reference at all to the leasing 

statute in the original version of the park statute. 1939 Ariz. Sess. Laws ch. 9, §§ 1-2 

(predecessor to § 11-256) (copy attached as Exhibit A); 1939 Ariz. Sess. Laws ch. 78, § 2 

(predecessor to § 11-932) (copy attached as Exhibit B). The court’s conclusion was not, 

therefore, based on an explicit statutory exception.  

5. Courts have never permitted a taxpayer to challenge a Chapter 6 

procurement, and the remedial scheme in A.R.S. § 34-613 precludes a 

taxpayer suit to set aside a Chapter 6 procurement.  

In contending they have standing to challenge procurements of architect and 

construction-manager-at-risk services, Plaintiffs cite Achen-Gardner, Secrist, and Smith,8 

(Response, p. 15), but none of those cases addressed whether a statutory remedy 

precluded equitable relief. Indeed, Secrist and Smith pre-date the existence of a statutory 

remedy for Chapter 2 violations, which was adopted in 1985. See 1985 Ariz. Sess. Laws 

ch. 80, § 3 (codified as amended at A.R.S. § 34-203) (copy attached as Exhibit C). And 

Plaintiffs’ quotation from Achen-Gardner (which, in any event, was not a taxpayer 

lawsuit), suggesting that the Court found equitable relief appropriate, is misleading 

because it omits the text of the footnote immediately following the quoted sentence. In 

that footnote, the Court expressly declined to decide whether equitable relief was 

appropriate: 
 

The court of appeals ordered the superior court to “enjoin 

Chandler from reimbursing Jeri–Co for the public street 

improvements unless the competitive bidding laws under 

Title 34 are followed.” The propriety of such an injunction 

                                                                 

8Achen-Gardner, Inc. v. Super. Ct., 173 Ariz. 48 (1992); Smith v. Graham Cty. Cmty. 

Coll. Dist., 123 Ariz. 431 (App. 1979); Secrist v. Diedrich, 6 Ariz. App. 102 (1967). 

https://1.next.westlaw.com/Document/N636D9CC0AAC611E19542A1503AD502BA/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3f00000155188b11c5d0330a3d%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN636D9CC0AAC611E19542A1503AD502BA%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=0fc14a5b2498fcfe75d5fa2c8a7d80d6&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=0311ec8d1c4131d7a3502b30f3979df115ca8c30522408afe0228af84260eac3&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I875c6017f5a411d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=206+ariz+330
https://1.next.westlaw.com/Document/N636D9CC0AAC611E19542A1503AD502BA/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6ad3b000001552658f90f41ac0df9%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN636D9CC0AAC611E19542A1503AD502BA%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=d32f0eacdd23af952acd66d724d8bf5f&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=826541300fdef3f5482e4745c3cc9b4c0a2fb1d948414a3ba8e8e1510b96fd89&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N18D3C360B4E611DAA92AA115D14B1E96/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ars+11-932
https://1.next.westlaw.com/Document/N809FD5807A3811DFA288EEBB39A92F44/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ars+34-613
https://1.next.westlaw.com/Document/I702f7b4ff5a111d983e7e9deff98dc6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=173+ariz+48
https://1.next.westlaw.com/Document/Ic9bdc4fef7c711d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=6+ariz+app+102
https://1.next.westlaw.com/Document/Ic9bab7b3f7c711d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=123+ariz+431
https://1.next.westlaw.com/Document/Ic9bdc4fef7c711d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=6azapp102
https://1.next.westlaw.com/Document/Ic9bab7b3f7c711d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=123az431
https://1.next.westlaw.com/Document/N56B55310F1DA11DBA77EF615FDB1AD60/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ars+34-203
https://1.next.westlaw.com/Document/I702f7b4ff5a111d983e7e9deff98dc6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=173+ariz+48
https://1.next.westlaw.com/Document/I702f7b4ff5a111d983e7e9deff98dc6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=173+ariz+48
https://1.next.westlaw.com/Document/Ic9bab7b3f7c711d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=123+ariz+431
https://1.next.westlaw.com/Document/Ic9bab7b3f7c711d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=123+ariz+431
https://1.next.westlaw.com/Document/Ic9bdc4fef7c711d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=6+ariz+app+102
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was not included among the issues presented by the parties in 

their petitions for review. Consequently, we address neither 

the propriety of that remedy nor its continued viability. Thus, 

this disposition does not preclude the parties from 

questioning, on remand, the continuing suitability under the 

circumstances of such equitable relief. 

Achen-Gardner, 173 Ariz. at 55 n.5 (citation omitted). 

As explained in the County’s Motion, Chapter 6 both creates a scheme for 

soliciting the type of services covered by that chapter and includes a complete and valid 

remedy for violations of that scheme, including, under certain circumstances, equitable 

relief. A.R.S. § 34-613. Though Plaintiffs would prefer otherwise, Arizona law does not 

permit them to supplement that remedial scheme by bringing a taxpayer suit. See Valley 

Drive-In Theatre Corp. v. Super. Ct., 79 Ariz. 396, 400 (1955). Plaintiffs’ curious citation 

of Weitz Co. v. Heth, 235 Ariz. 405 (2014) (Response, p. 15), does nothing to undermine 

this conclusion. Weitz was an equitable-subrogation case in which the Court simply held 

that a statute governing lien priority did not preclude a party from availing itself of the 

assignment of another party’s priority under equitable subrogation. Id. at 410, ¶¶ 15-18. 

The subrogee was not attempting—as Plaintiffs are here—to tack an additional remedy 

onto the already-available list of statutory remedies; it was rather using a common-law 

doctrine to obtain another party’s statutory lien priority. Id. ¶ 15.  

6. Plaintiffs’ construction of A.R.S. § 34-606 would rewrite the statute. 

Even assuming Plaintiffs could challenge the procurements here, they cannot show 

the County unquestionably abused its discretion in applying that statute. Plaintiffs protest, 

relying in part on a 1996 Attorney General opinion, that both a “threat to the public 

health, welfare or safety” must exist and Title 34 compliance must be “impracticable, 

unnecessary or contrary to the public interest.”9 (Response, p. 14.) But this reading 

                                                                 

9The opinion is more nuanced than Plaintiffs let on. It relies on both the language of 

A.R.S. § 41-2537 and a companion administrative rule. 1996 Op. Ariz. Att’y Gen. I96-

https://1.next.westlaw.com/Document/I702f7b4ff5a111d983e7e9deff98dc6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=173+ariz+55#co_pp_sp_156_55
https://1.next.westlaw.com/Document/N809FD5807A3811DFA288EEBB39A92F44/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ars+34-613
https://1.next.westlaw.com/Document/I93956f04f76211d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=79+Ariz+396
https://1.next.westlaw.com/Document/I93956f04f76211d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=79+Ariz+396
https://1.next.westlaw.com/Document/I4be01fca2d2011e490d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=235+ariz+405
https://1.next.westlaw.com/Document/I4be01fca2d2011e490d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=235+ariz+405
https://1.next.westlaw.com/Document/I4be01fca2d2011e490d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=235+ariz+405
https://1.next.westlaw.com/Document/I4be01fca2d2011e490d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=235+ariz+405
https://1.next.westlaw.com/Document/NF44D66207A3611DFA288EEBB39A92F44/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ars34-606
https://1.next.westlaw.com/Document/N6DE31B207A4011DFA502E21E6DC9B82B/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ars+41-2537
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rewrites the statute—changing “or” to “and.” Properly read, the statute gives the County 

discretion to depart from Title 34 requirements when either a “threat to the public health, 

welfare or safety exists or . . . a situation exists that makes compliance with [Title 34] 

impracticable, unnecessary or contrary to the public interest.” § 34-606 (emphasis added). 

The County exercised that discretion here, and, as explained in the Motion, Plaintiffs 

allegations, even if true, would not show an unquestionable abuse of that discretion. 

Plaintiffs further contend that the County did not use “such competition as is 

practicable under the circumstances.” § 34-606. (Response, pp. 14-15.) But just as 

Plaintiffs do not allege facts that would show that the County unquestionably abused its 

discretion in relying on the accelerated construction timeframe to apply § 34-606, they do 

not allege facts that would show the County unquestionably abused its discretion in 

concluding that its chosen procurement method was the only one “practicable under the 

circumstances.”  

7. Plaintiffs do not meaningfully respond to the County’s laches argument or 

its argument regarding Count 4. 

Though Plaintiffs briefly assert that their claims “are [n]ot [t]ime-[b]arred,” 

(Response, p. 15) they make no meaningful argument regarding laches. Similarly, 

Plaintiffs do not respond to the County’s argument that Count 4 should be dismissed 

because the Pima County Code provides its own remedial scheme, which Plaintiffs have  

plainly not followed. This Court can—and should—deem their failure to meaningfully 

respond to these important arguments as a waiver. See Myrick v. Maloney, 235 Ariz. 491, 

495, ¶ 11 (App. 2014) (failure to present counterargument in trial court resulted in 

waiver). 

 

                                                                                                                                                                                                               

007, 1996 WL 340788, *3. But, in any event, this Court is not bound by an Attorney 

General Opinion. See, e.g., Dowling v. Stapley, 218 Ariz. 80, 86, ¶ 16 (App. 2008).  

https://1.next.westlaw.com/Document/NF44D66207A3611DFA288EEBB39A92F44/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ars+34-606
https://1.next.westlaw.com/Document/NF44D66207A3611DFA288EEBB39A92F44/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=ars+34-606
https://1.next.westlaw.com/Document/NF44D66207A3611DFA288EEBB39A92F44/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ars34-606
https://1.next.westlaw.com/Document/Ica7be8f131d511e490d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=235+ariz+491
https://1.next.westlaw.com/Document/Iadc5d6f108ad11db91d9f7db97e2132f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=1996wl340788
https://1.next.westlaw.com/Document/Iaba36fdafbf011dcb595a478de34cd72/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=218+ariz+80
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   RESPECTFULLY SUBMITTED June 6, 2016. 
 

BARBARA LAWALL 

PIMA COUNTY ATTORNEY 

     By: /s/ Regina L. Nassen    

Regina L. Nassen 

Andrew L. Flagg 

Deputy County Attorneys  
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CERTIFICATE OF SERVICE 

I hereby certify that on June 6, 2016, I electronically transmitted the attached document 

to the Clerk’s Office using the TurboCourt System for filing and transmittal of a Notice 

of Electronic Filing to the following TurboCourt registrants: 

 

Honorable Judge Catherine Woods 

Judge of Superior Court 

110 W. Congress 

Tucson, AZ 85701 

Assigned Judge 

 

James Manley, Esq 

Veronica Thorson, Esq. 

Goldwater Institute 

500 E. Coronado Rd.  

Phoenix, AZ 85004 

Attorneys for Plaintiffs 

 

By:   S. Bowman     

 


