PIMA COUNTY ELECTION INTEGRITY COMMISSION
MEETING MINUTES FOR OCTOBER 16, 2015
http://www.pima.gov/commission/Electionintegrity.shtml

The Pima County Election Integrity Commission met in regular session on October 16, 2015 at 9:00 a.m. in the
Herbert K. Abrams Building, 3rd Floor Conference Rooms 3108/3110 at 3950 S. Country Club Road, Tucson,

Arizona.

ITEM 1.

ROLL CALL

Present: Matt Smith, Brian Bickel, Bill Beard, Arnie Urken, Beth Borozan, Karen Schutte, Barbara
Tellman, Chris Cole, and Tom Ryan.

Also Present: Ellen Wheeler, County Administrator’s Office; Mary Martinson, Elections Department.
Absent: Jeff Rogers, Brad Nelson

PLEDGE OF ALLEGIANCE

The American flag was saluted with the Pledge of Allegiance.

APPROVAL OF MINUTE SUMMARY - September 25, 2015

It was moved by Chris Cole, seconded by Brian Bickel and carried unanimously to approve the
Minutes of the September 25, 2015 meeting.

CALL TO PUBLIC

Tom Ryan announced that Chris Cole has asked to read a statement from the public. It will be read
but not discussed. Chris said that several EIC members should have gotten the email from Jon
Brakey. Itis an email in support of the EIC’s recommendation letter to the Board from AuditAZ and
Citizens Oversight for Verifiable Elections. The email points out that it doesn’t resolve the vote-by-
mail problem of being unverifiable. They also support the EIC’s efforts to have ballot images
audited.

RECOMMENDATION TO BOS FOR HAND COUNT AUDIT FOR 11/03 ELECTION — Tom Ryan
e EIC Letter to the Board
e Board of Supervisors Tentative Approval

Tom Ryan noted that a few of the EIC members attended the Board meeting and spoke. The Board
voted unanimously to support the recommendation [a copy of the recommendation is incorporated
into these Minutes as Attachment 1], with a friendly amendment to include a hand count of a race
in Oro Valley. Mr. Huckelberry then made a statement about a legal problem posed by one of the
statutes. He wrote a letter to the Secretary of State (SOS) and the Attorney General (AG), asking for

Elections Integrity Commission Meeting Minutes Page 1
October 16, 2015


http://www.pima.gov/commission/ElectionIntegrity.shtml

clarification as to whether or not a hand count can be done for local elections [copies of Mr.
Huckelberry’s letters are incorporated into these Minutes as Attachment 2]. A response has not
been received to date. Karen Schutte stated that the Secretary of State will provide a response on
Monday [October 19, 2015]. Itis hoped that both responses will be received in time for the Board
of Supervisors’ meeting on October 20". The Board had voted to tentatively approve the
recomrpendation subject to the opinions rendered by the SOS and AG, and will cast a final vote on
the 20™.

Tom said he also sent a note to Mr. Huckelberry saying that he wasn’t sure that a clear distinction
between the County’s bond election and the City’s election had been made in his letter to the AG,
and that they may come back with a statement referring to one but not the other. Mr.
Huckelberry’s response to that was that he believes they can do the City’s hand count regardless of
the State’s decision. Tom'’s other concern was that there should be a push for a change in the law
that says the County can hand count local elections; Mr. Huckelberry agrees and will include such in
their legislative agenda. Mr. Huckelberry then sent Tom a note showing Pima County’s legislative
objectives: 1) Modification to any existing state law that precludes hand count audit of any local or
county election; 2) Allow the county in conducting an election to scan and sort early ballots by
precinct for auditing election results by precinct; and 3) Provide authority for the county at the
county’s option to conduct their elections by mail.

Bill Beard shared what happened after the October 6" Board meeting with the students and some of
their questions. There were at least a dozen U of A journalism students that asked some of the most
intelligent questions concerning election integrity that Bill has ever heard from a reporter. He has
been frustrated over the years by the lack of media attention to some of these issues. Bill also
noted that Mr. Huckelberry’s interpretation of A.R.S. 816-602 seems nowhere close to the original
intent when the legislation was drafted. Chris Cole added that, after that meeting, he sent each of
the five supervisors an email saying that Mr. Huckelberry is “full of it.” Tom reasoned that if
interpreted on its face, the statute could be interpreted as precluding local hand count audits, even
though that may not have been the intent in the original crafting of the bill.

Karen Schutte asked if it is normal for Mr. Huckelberry to add his own recommendation, and in this
case he does not recommend the hand count. Tom explained that Mr. Huckelberry is basing his
opinion on an opinion by the County Attorney [included in Attachment 2, pages 4 through 12]. Ellen
Wheeler added that the County Attorney said that it would be illegal under the statute for the
County to do a hand count audit for this election. Bill Beard asked if anyone really believes that if
Pima County on its own were to conduct a hand count audit, they would be sued. Ellen clarified the
action would not be a lawsuit, it would be a prosecution, since a violation of the law would
constitute a felony. The County Attorney has written a legal opinion, and it is the County Attorney
that is the authority to prosecute, not the AG. A citizen could demand there be a prosecution and it
would go to another county for review.

ITEM6.  SECRETARY OF STATE & STAFF AT NOVEMBER EIC MEETING — Tom Ryan
o List of Topics for Discussion
0 Election Legislation
0 Other Discussion Topics

Tom Ryan had sent an email to Eric Spencer regarding this particular statute; as part of that note,
Tom re-extended the invitation to come to a future EIC meeting. The response was that they would
like to come in November. The Commission needs to come up with a list of topics for discussion.
Tom believes that Secretary Reagan, Eric Spencer and some new SOS employees will be coming.
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On the top of Barbara’s agenda would be any changes proposed for election law and the Procedures
Manual. Bill Beard added that in Eric Spencer’s presentation on election law proposed changes, it
seemed that everyone from both sides of the political party aisle agreed that his points about the
contradictions from one section to another need to be fixed. Barbara would also like to know why
the public input meetings on the Procedures Manual have not happened.

Tom would like to include the policy on ballot images.

Arnie Urken added the Secretary of State’s position on ballot selfies; the law doesn’t really clarify
the issue.

Chris Cole suggested discussing integrity commissions across the state.

Tom will send a note to the Secretary of State for their ideas on items for discussion.

ITEM 7. ES&S SYSTEM SECURITY QUESTIONS — Brad Nelson
e ES&S Responses to EIC Questions

This was discussed at the last meeting, but Arnie Urken had some concerns and Tom wanted to
allow him to express those concerns. Arnie’s main concern is ES&S’s answer to the question about
taking responsibility for a system failure. [A copy of the security questions and ES&S responses is
incorporated in these Minutes as Attachment 3.] The Secretary of State may want to comment on
it, but as a citizen, Arnie found it disturbing that they don’t take responsibility. Barbara asked if it
isn’t in the contract, can an amendment be made to the contract? Arnie responded that a lot
depends on the State supporting this so that all counties are covered. No one county is going to
fight the battle.

Tom said there must be some kind of warranty on the system. Arnie said that needs to clarified, and
whether we can expect ES&S to respond in contingencies. According to the ES&S response, if we
want additional support, it can be purchased. But if a part fails, can we count on their getting it to
us by the next day?

Tom asked Mary Martinson if ES&S can be contacted in the event of a problem. Mary responded
that ES&S programmed the touchscreen memory cards. One of the cards was bad and they received
a new card the next day. Additionally, one of the servers didn’t work and a new one was delivered.
Mary thinks that ES&S will do what they need to do to support Pima County, but Pima County will
need to pay for that. Tom asked if Mary could research the level of warranty and support at no
charge that comes with the new system. Barbara pointed out that ES&S representatives were on-
hand for the City’s election in the event that any problems arose and were very knowledgeable. Bill
Beard added it would be good to know the expected life of the equipment; Brian Bickel added that it
would be good to know how long the software will be supported and drew on the example of
Windows XP that half the world still uses but that is no longer supported by Microsoft. Arnie asked
about how security updates are handled, which is a particular vulnerability. Tom said any software
change requires certification, which is an involved process.

Mary said the L&A tests were fine. Chris Cole responded that the L&A tests use a limited number of
ballots, and if there was a planned subversion of the system, it could be programmed to start
cheating after “X” number of ballots. Barbara replied that there is the L&A test at the end.
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ITEM 10.

ITEM 11.

There was discussion of the certification process. Arnie said the Federal certification is mainly
focused on encryption. Tom added that in the past, Federal certification has not focused on
security. State certification is mainly a rubber stamp as they do not have the resources to put the
equipment through rigorous testing.

NOVEMBER ELECTION UPDATE - Brad Nelson

Mary Martinson reported that early ballots went out last week; the first turnover will be delivered
today which will be approximately 15,000. Sample ballots began mailing on October 13 to
households that weren’t getting an early ballot. Also, Karen Schutte will be appointed to the
Accuracy Certification Board on October 20"

Bill Beard asked Mary if she had heard anything on mailing of the City of Tucson booklet. Mary
responded that she has not heard. Bill then asked if a date had been set for the hand count audit,
assuming that goes through; Mary said it would be on the Saturday after the election, November 7.

Brian Bickel asked how the City ballots are being handled. Mary responded that the City’s election is
on the County ballot. Brian followed up with the question about whether all City of Tucson ballots
would be mailed, or would non-PEVL voters have to go to the polling place? Mary responded that
voters who are not on PEVL or have not requested an early ballot will go to the polling place. Voters
who live in the City of Tucson will have the City election and the County election on their ballots.
The sample ballot will include a photo copy of the ballot that will be issued at the polling place. City
voters were notified in the Primary that if they want to receive an early ballot, they will need to
request it. The deadline to request a mail ballot is October 23. Karen mentioned she had heard
some public service announcements.

EARLY BALLOT AUDIT WITH BALLOT IMAGES — Tom Ryan

Tom had a conversation with Supervisor Bronson about when the EIC should bring this to the Board,
and she suggested the first Board meeting in December.

SECRETARY OF STATE PROCEDURES MANUAL REVISIONS UPDATE — Brad Nelson

Mary reported that there was a meeting held in mid-September for election officials for the first
seven chapters. There are to be additional meetings, but there has been no word on when that will
happen. The Manual needs to be finalized the first part of January and then it goes to the AG’s
office. It needs to be finalized in time for the PPE.

SECRETARY OF STATE ELECTION LAW CHANGES UPDATE - Bill Beard / Beth Borozan

No updates to report.
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ITEM 12. UPDATE ON NEW TABULATING EQUIPMENT — Brad Nelson
Mary reported that in-house testing is going well and vendor reps will be present the day prior to
the election, on Election Day and the day after in case something happens and we need help. Brian
asked when early ballots begin to be counted; Mary responded it is the 28™. Brian asked what
happens in the event of a problem while counting early ballots; Mary responded they will stop, call
the vendor, and someone will come. The equipment is superfast, but they want to begin counting
early. In case there is a problem, they want to have the time to bring someone in.

ITEM 13. BYLAWS REVISIONS - Chris Cole
Brian Bickel noted that the current version of the Bylaws has all changes incorporated in it. Tom
said the Commission had discussed through Article VIII, and will begin at Article IX. [A copy of the
current strikeout version of the Bylaws is incorporated in the Minutes as Attachment 4].
The Commission members went through all changes from Article IX for concurrence or change.
Section 7 of Article IX will be clarified.
The revisions will be made and reviewed again during the December 2015 meeting.

ITEM 14. FUTURE AGENDA ITEMS
During Item 6, agenda items were discussed for the meeting with the Secretary of State staff.
In addition, Barbara would like to have a review of the November 3, 2015 election, including a
review of how the new equipment performed.

ITEM 15. NEXT MEETING DATES
The next meeting date will be November 20, 2015.

ITEM 16. ADJOURNMENT
It was moved by Matt Smith and seconded by Barbara Tellman and unanimously carried to adjourn
the meeting. The meeting adjourned at 10:40 a.m.
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ATTACHMENT 1

ELECTION INTEGRITY COMMISSION
Pima County, Arizona

Vi

TO:  Honorable Sharon Bronson, Chair FROM:  Tom Ryan. Chair | -
Pima County Board of Supervisors Election Integrity Commission

DATE: September 28 2015

RE: Recommendation for Hand Count Audit Following November County Bond
and City Election

The upcoming November 3 election, to be conducted by Pima County Elections, combines county
bond issues with City of Tucson Mayor and council races and city propositions. Currently there is no
plan to do a post-election hand count for any of these issues and races since the state law on hand
count audits for elections does not apply to non-partisan and local elections.

The Pima County Election Integrity Commission recommends, by a unanimous vots, that a post-
election hand count be performed for this election. The Commission recommends this hand count
audit for three reasons:

1. Pima County has recently purchased new election equipment and this is the first election that
will employ that equipment. Since we have no track record with this equipment, we need to
establish the integrity of the tabulation process. This will also provide a better opportunity to
become familiar with the new system and #s peculiarites.

2. The proposed hand count is consistent with the City of Tucson's standard practice of doing a
Imited hand count for their elections. The City conducted a hand count for the primary
election.

3. We wish to avoid or at least reduce the likelihood of expensive legal proceedings that might
anse from distrust of the election system. We recall the cases arising from the 2006 RTA
bond election and do not wish a recurrence.

There is nothing in state law to preciude the County from doing a voluntary hand count.

The hand count we recommend would follow the prescription provided in state law and the Secretary
of State’s Election Procedures Manual. modified as needed for this election’s unigue circumstances.
In this case we would hand count one bond issue, one city council race, and one city proposition,
selected randomly. The selected races would be hand counted for ballots cast in 4% of the precincts
(about 8) and 1% of the early ballots selected randomly in the manner used in previous elections.
As with regular audited elections, the hand count will occur only if a sufficient number of volunteers
are avalable. These hand counters will be paid the usual stipend of $75. The total cost has been
estimated at $4,500.

Please add this topic to the agenda for the October &, 2015 Board meeting for discussion and action.

cco Chuck Huckelberry, Pima County Administrator
Robin Brigode, Clerk of the Board
Roger Randolph, City Clerk
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Zad) MEMORANDUM

s/

Date: October 8, 2015

To:  The Honorable Chair and Members From: C.H. Huckelberry
Pima County Board of Supervisors County Admini

Re:  Hand Count Audit - November 3, 2015 Election Results for the Pima County Bond
Propositions

As directed by the Board of Supervisors, | have asked that Arizona Attorney General Mark
Brnovich provide clarification of State law regarding a hand count audit of the November 3,
2015 County Bond Election (Attachment 1). | have comesponded with the Arizona
Secretary of State regarding this same subject (Attachment 2).

These letters request timely clarification regarding whether conducting a hand count audit
of County bond election results would be a violation of State law and subject county
officials to eriminal penalties if conducted. As can be seen in the letter to Mr. Brnovich, |
have attached a previous County Attorney Legal Opinion regarding same that indicates
such is, in their opinion, precluded. This opinion dates from 2008 therefore this is not &
new issue.

| have asked the County Attorney and the Clerk of the Board to place this item on the
October 20, 2015 Board of Supervisors agenda, since that is the last Board meeting to
occur before the November 3, 2015 election and will be the last opportunity to provide
direction to staff on conducting a hand count audit of the County bond election results.

Staff would like to proceed with & hand count audit; however, we do not wish to subject
the Board to a violation of State law and associated exposure to criminal penalties.

| do not recommend & hand count audit of the County bond election results unless it is
clear the Board and the County will not be subject to prosecution and/or penaities for any
violation of State law.

CHH/anc
Attachments

c: Thomas Weaver, Chief Civil Deputy County Attorney
Ellen Wheeler, Assistant County Administrator
Brad Nelson, Director, Elections Department
Chair and Members Election Integrity Commission
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COUNTY ADMINISTRATOR'S OFFICE

PIMA COUNTY GOVERNMENTAL CENTER
130 W. CONGRESS, FLOOR 10, TUCSON, AZ 85702-1517
(5200 7248661  FAX (520) 7248171

C.H. HUCKELBERRY
County Administrator

October 6, 2015

The Honorabie Mark Brnovich
Arizona Attomey General
1276 W. Washington Street
Phoenlix, Arizona 86701-1387

Re: mmmwm‘mmuwm

Doar General Dmovigh.

The Pima County Board of Supervisors i
AmMMmﬂthMaMowmmnofunCow.
November 3, 2016 Bond Election, as well ss

Tucson (a cherter city) and the Town of Oro Valley recal! election
conduct this hand count, mePimComtyboinvbhtionofA.R.s.! 16-802(B)2)(f)?

That statute states in part:

“If there are no contested races as prescribod by this paragraph, a hand count
shell not be conducted for that precinct for that efection. ~

2
§
:
|
§
§

byﬂnSmyoanMmadhgmmoMimhul elections;
hm.ammwhwrmmmumwmm. A
violation of this section of State lew could constitute & Class 6 felony, A.R.S. § 16-1010,
.anuabndmoAMmEmaMmmmlmumm.amz
misdemeenor, A.R.S. § 18-452(C). Accordingly, we wil! not procead with a hand count
mwmmm.mmmmmmrm
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The Honorable Mark Brnovich
MMMWWWHMMﬁWHﬁom
October 6, 2015

Page 2

Wohwolbouquuudwldmeoﬂomtfnkiummﬂauummmo
Arizona Elections Procedures Manuai. Ths Arizona Elections Procedures Menual also
mdmmmammhmmwmomlvmm«m
elections, not local elections. m.su'yam,mmnmm,
at 189 (2014). Hmw.nd»lma.‘nmmmmmtumhmofm
duhnnudelumﬂto,mhnwmnwﬂubm.' Id. at 183,

HmCoumhumBooﬁmmqnwcmtElC).aMmOEIC'anmmm
deWmeiuywrmm. Wom)nammmm
Ewmm.wmmmaunhahwmmm

State law. Wrmmwwhlm“ywlmhpmfa.m
count eudit of the local elections,

w.skforyourmdumbwonmmmwmmyummmhmdmmn
following the November 3, 2015 election.

Sincerely,
C.

C.H. Huckelberry
County Administrator

CHH/anc
Enclosure

c: muonmcmrmmm,mcwmao-uof&m
The Honorable Barbara LaWall, Pima County Attomey
Thomas Weaver, Chief Civil Deputy Pima County Attorney
aurmmm.mmwamammymm
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OFFICE OF THE
Pima County Attorney Barbara LaWall

Civil Division s

32 N.STONE
SUITE 2100

Tucson, Arizona 85701-1412

(5204 740.5750
FAK 1820) 620-8556

OPINION NO. 0§-03
Tar C.H. Huckelberry, County Administrator

From: Christopher Straub, Chiel Civil Depmty County Atiomey
Damel Jurkowitz, Depiny County Attorney

Date: Ocioher 24, 2008~

— ——

Subjest: Hand Coune Audlr Reguiremens

Arizona counties use computerized elections systems for counting ballots. In 2006, the
Legislature amended ARS8, § 16-602 (0 establish a hand count sudit procedure “{flor each
countywide primary, general and peesidential preference election™ to ensure the integrity af the
electronie vole tabulating process. 2006 Ariz, Sess. Laws. ch. 394, § 5. You have asked six
specific questions relating 1o the hand count audit of election results authorized by ARS. § 16-
602. This Opinion will sct forth cach of your questions and the answers thereto in the order you
have prescated them,

1. Can local contested races be subject to the hand count awdit, for example, contested
races for the Board of Supervisors or amy other lecal office that may be on the
General Election Ballot?

The hand count audit procedures are set forth in detail in AR.S, § 16-602. Subsection
(C)(2) of that siatute specifies the races that ure subject w the hand count audit:

2. The races w be counted on the ballots from the precinas Ut wore selected
pursuant to paragraph 1 of this subsection for each primary and general election
shall include up to five contested races. After the county recorder or other officer
in charge of elections separates the primary ballots by political party, the mces to
be counted shall he determined by selecting by lot without the use of a computer
from those bidlols as fullows:

(3)  For o geveral eection, one stutewide ballot measure, unless there are no
measures on the ballot. '

() One contested statewide race for stuewide office.

Opimion No, 08.03
Uctober 24, 2008
Page |
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(¢}  One contested race for federal olYice, either United States genate of United
States House of Representatives. 1f the United States House of Representatives
race s selocted, the mames of the condidates may vary among the sampled
poecinets,

()  One comested race for state legislative office, either state house of
Tepresentatives or state senate, In cither case, the mames of the candidates may
vary among the sampled peecinets,

{e)  If there are fewer than four contested races resulting (rom the selections
made pursuant to subdivisions (a) theough {d) and if there are additional contested
fedeml, stsewide or legistative races or ballot measures, additional contested
races shall be selected by lot not using a computer until four races have been
selected or until no additional contested foderal, statewide or legislative reces or
ballot measures are available for selection.

() TF there are no contested races as prescribed by this paragraph, 3 haad
count shall not be conducted for that precinct foe that election,

In eddition to the four races desoribed above, Subsection (C)(5) states: “[i]n elections in
which there are candidates for president, the presidential roce shall be added o the four
categories of hand counted races.”

Generally, “tihe only powers possessad by boards of supervisors are those expressly
conferred by statute or necessarily implied therefrom.” Bd. of Supervisvrs of Apache Counnty v.
Udail, 38 Ariz, 497, 506, | P.2d 343, 347 (1931 ); Howshell v. White, 522 Ariz. Adv. Rep. 27,9
19, 175 P.3d 65, 69 (App. 2008). This is particulardy true regarding election motiers. See
Borrera v. Superior Court, 117 Ariz. 528, 573 P.2d 923 (App. 1977) (There is no autharity to
recount an election absent a specific statuie suthorizing such recount. )

In this case, there is no express statutory authority esabling the Board of Supervisors o
audit a local rsce, nor is there anything w indicate that this might be an implied power. Rather,
the Legislature’s decision to include in ARS. § 16-602 only certain specific races demonstrates
the Legislature's intent 10 exclude all other races from the hand count audit. fm re Eriate of
Agans, 196 Ariz. 367, 370, § 16, 998 P.2d 449, 452 (App. 1999). (“[tJbe expression of one or
more items in o class generally indicates an intent to exclude all items of the same class that are
not expressed.”) Here the Legislature's intent to exclude local races is reinforced by the
prohibition in Subsection (C)(2)(f) on hand counts for a particular precinet “{iJf there are o
contested races as prescribed by this paragraph.” (Emphasis added.)

Pursuant 1o ARS, § 16-452(A),' the Sccrctary of State has adopted an Election

' This statute reads in pertinent part: “A. After consultation with each county board of SUpervisors or
other officer in charge of clections, the secretary of state shall prescribe rales to achieve and maintain the
Oplnkan No. 0801

Ocsober 24, 2008

Page 2
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Procedures Menual (“the Manual™) which has been approved by the Governor and the Attorney
Geneeal pursiant to ARS. § 16-452(B),  Failure 10 comply with the Manual is 8 class 2
misdemneanor. ARS. § 16-452(C). The Manual provides additional detail regarding the manner
i which the hand count audit is to be performed, Pages 217-242 of the Monual describe the
selection of races to be hand countsd from the randomly selocted precincts. The Manual
specifically provides:

“1. Determine the race categories available for this election, The possible mee
categories shall be Presidential Elector, Sttewide Candidate, Federa|l Candidste,
State Legislative. and Ballot Measure.”

ARIZONA SECRETARY OF STATE ELECTION PROCEDURES MANUAL 221 (Oct. 2007) {emphasis
supplied).

‘The Secretacy of State’s interpretation would be entitled w0 deference by a cowrt, See
Kahn v. Thompson, 185 Ariz. 408, 916 P.2d |124 (App. 1995) (the interpretation given 1o @
statute by the officers charged with its implementation should be given great weight and
deference). Therefore, local races are not included o the possible race categories for a hand
count audit.

Arizona is a “covered jurisdiction” under Section 5 of the foderal Voting Rights Act. A
change to any “...practice or procedure with respect 1o voting...” first must be “precleared” by
the LS. Depariment of Justice under Section § of the Voting Rights Act. 42 U.S.C. §1973¢. A
change would specifically include any change concerning counting of votes or in the method of
determinisg the outcome of an election. 28 CFR § 51.13 (2008).° Both AR.S. § 16.602 and
the Manual have already been submitted to and preclearcd by the Depertment of Justice
Recause the results of a hand count audit could constitute the official count for a race, ARS. §
16-602(F), amy change to the existing hand count procedure us specilied in either statute or i the
Manual would require additionat preclearance from the Department of Justice.

2. What [is] the proper number of precinets to be andited, and can the Board of
Supervisors, by administrative directive or approved motion, require that
twice the number of precinets allowed by state law be subjeet to hand count
audit?

“Atleust two per cent of the precincts in thal county. .” shall be subject to the hand coust

maximum degree of correctness, impartiafity, uniformity and efficiency on the procedurcs for earty voting
and voting, and of producing, distibating, collecting, courting, mbulating and stormg balkots , .., .

B. Such rules shall be prescribed in an officla) fsstructions and proceduras manual to be issued not kater
than thirty days prior 10 each clection. Prior to its issuance, the manual shall be approved by the govesnor
and the atiomey geoeral. . ., |

C. A porson wheo viotules any rule adopied pursus 1o this section is guilty of & class 2 misdemeance ™

*Violations of the Voting Rights Act arc enforcesble by the U S. Attorney General sid may reselt in both
civil and criminal sanctions. 42 U.S.C. § 1973j.

Oplnion Na, 0843

October 24, 2008

FPage )
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f

sudit, ARS. § 16-602(CX 1) Two per cent is the minimum number of precinets that must be
sudited. The Bonrd of Supervisors, however, has avthority 10 audit more than two ?acuu of
precinets and could require that four per cent of precincts be audited in the hand count

The Board of Supervisors. pursuant to A RS, § 16-411, has established 417 precincts in ! !
Pima County. Two percent of 417 would be 8.34 and four percent would equal 16.68. The N
Secretary of Stte's Election Procedures Manual states:

AL least two per cent of the precingts in the county...shall be scleeted at random
(rom a lot consisting of every precinet in that county. A county shall round to the
nearest whole number for the number of precinets o Jund eount.

AREZONA SECRETARY OF STATE ELECTION PROCEDURES MANUAL 219 (Oct. 2007).

Applying this provision of the Manual to Pima County’s 417 established precincts yiekds the
following results: two percent of the precinets equal 8 precinets and four percent of precincis
equal 17,

The Manual, however, further provides:

For any election where there are consolideted polling locations, the amount of I
precinets to hand count will be based on the number of active polling locations for
that election. . . . Precinets without any registered voters shall be excluded from
the pool of availuble precinets in the county.

Bl 219220, While there are 417 designated precincts in Pima County, there is one precinet
without registered voters and only 373 octual peiling locations. Two per cent of the resulling
number is 7.44. Rounding to the nearest whole numbez, the Scoretary of State would require that
the County audit at least 7 precincts, but the County could choose 1o audit more, In fact, the
Bosrd ol Supervisors has decided that four pervent of precincts shall be audited for cach election.
This being the case, 15 precincts would be subject to the hand count audit,

Because the number of polling locations in Pima County is less than the number of
precincts, the aumber of precinets to be andited will be different depending upon whether the
dictates of A R.S. § 16-602(C) 1) are followed or whether the Manual's direclives are followed.
The officer in charge of clections could rely on the statute alone in calculating the mimimum

© mumber of precinets 10 audit because the Counly can always choose to audit more than the
minimum aumber of precincts, regardless of how that number s calculuted  Using the lower
minimum number of precincts ad required by the Manual, owever, makes it more likely that a
hand count audit will go forward.  This 1s because it is more likely that the resulting lower
number of necessury Hand Count Board members, ag discussed in the next section of this
Opinioa, will i fact “arrive 1o perform the hand count,™ ARS. § 16-602(CHT). It would also
eliminate the possibility of sclecting precincts with no voters.

30n My. 1, 2008, the Bowrd of Supervians approved the County Adminlenater's recommendation to “double the
number G prociocts for hond counting verification over the minknum peesceibod by law "
Opinioa No. 08-03
Dutober 24, 2004
Page 4
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3. What specific number of Party designated hand count auditors ave reguired

to conduct the hand cownt audit for precinets selected, and does the law
prohibit the discrction of the Parties regarding conducting the hand count
audit with fewer Party representatives than specified, even though there is
agreement and consensus among the Parties to conduet the audit?

If the specificd number of party observers faills] to appear for the hand
count audit, can the hand count sudit be conducted ?

These questions concern the sume subject matter and therefore merit a single response.

For cach precinet that is 1o be audited, the county chainnen shall designate at least
two board workers... If there are less than two persons for esch sudited previnet
available W participate on behalf of each recognized political party, the recorder
or officer in charge of elections, with the approval of at least two county party
chaimersons in the county in which the shortfall occurs, shall substitute additional
individual electors who are provided by any political party from anywhere in the
state without regard to party designation 10 conduct the band count. ., If the torsl
number of board workers provided by all parties & less than four times the
number of precincts to be audited, the recorder or officer in charge of elections
shall notify the parties of the shortage by 9:00 2.m. on the Wednesday preceding
[ election. The hand count shail not proceed unless the political parties provide
the recorder or officer in charge of elections, in wiiting, a sufficient number of
persons by 5:00 pan. oa the Thursday preceding the clection and 2 sufficient
mumder of persons, pursuant to § 16-602, subsection C, parsgruph 7 , amive to
perform the hand count.

The Manual similarly pravides:

For cach precinet that is to be audited, the County Political Party Chairmen shall
designate in wnting at least two Hand Count Board members to the County
Otficer no later than 5:00 p.m. on the Tuesday preceding the election. The County
Political Party Chairman shall also designate an appeopriate number of alternative
Hand Count Board members.

IF the total number of Hund Count Board members provided on the lists from af)
the County Political Party Chairmen i less than four times the number of
precinets to be awdited, the Flection Official shall notify the parties of the
shortage by 9:00 a.m. on the Wednesday preceding the election.

The hand count shall not proceed unless the political parties provide the County
Officer, in wriling, 0 sufficient number of persons by 5:00 pm. on the Thursday
preceding the election,

The mimmum aumber of hand count auditors required to complete the hand count andit is set
forth in A.R.S, § 16-602(CK7T) which Slates in pertinent prart:

Opinica No. (8-01
Ouctober 24, 2008
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Page 8

A W) o€ 4 - ———— v —

b -




ATTACHMENT 2 Page 9

The hand count may not proceed unless the County Political Party Chairmen [rom
two different recognized political parties participate in the hand count. For (he
hand cowwt to proceed, no more than 75 per cent of the persons performing the
hand count shall be from the same potitical party.

I less than fouwr Hand Counl Board members per precinet fail to appear 1o
perform the Precinet Hand Count and Early Baflot Audit, no hand count will be
conducted and the electronic tabulation is deemed the official count. [AR.S.§ 16-
602(C)).

ARIZONA SECRETARY OF STATE ELECTION PROCEDURES MANUAL 226 — 227 (Oct. 2007).

Therefore, according w0 both the applicable statte and the Manual, the minimum number
of hand count auditors must equal four times the number of precincts o be audited. Moreover,
the hand count audit cannol procesd absent the minimum number of hand count auditors
prescribed by both the stutute and the Manual.

With one possible exception, these mandates mauy not be altered by ugreemens of the
political parties. As previously noted in response 1o Question 1. there is no authorily allowing
the officer in charge of clections to deviate from the statwiory schewe, particularly with respect
o the counting of ballats.  Barrera v. Supericr Cowrr, 117 Ariz 528, 573 P.2d 923 (App.
1977)." And, we are unaware of any attempt by the Division of Elections to obtain preclearance
from the Department of Justice uader Scction 5 of the Voting Rights Act for any altemative
procedures with respect w the hand count andit.

The only exception to this rule would be in those cases where the Baard of Supervisors
lsis authorized more than two per cent of precinets w be swdited, but oaly a number of hand
count auditors equal to a1 least four fimes the number of those required to audit two percent of
precincts “arrive (o perform the hand count.™ ARS. § 16-602(C)(7). This is because AR.S. §
16-602(C), read in its entirety, appears to mandate that & hand count of two percent of precincts
must go forward if the minimum prerequisites ane met.

5. Can other precinets be selected for band counting after the drawing of
sulected precinets if those precinets are found to have some form of defect
such as a seal that has been changed or does not match other documentation?

" 1t should ako be noted that a failure 1 comply with elections statutes subjests the officer in charge of
elections to potentinl crimiszl penalties. Sve, e.g., ARS. §§ 16452(C) (viclation of a rule contained in
the Secretary of State’s procedures manual constitutes a cluss 2 misdemcanar), 16-1009 {knowingly
failmg to perform a duty i the manner prescribed by law constiluies a class 3 misdemeonor), 16-1010
{(knowingly failing to perform = duty or viokating a provision of clection law canstiteles @ chiss 6 felony
unless 3 different punishment for such act 3 prescribed by law).

Oplsion No. 0801

Octalser 24, 2008
Page 6
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ARS.

The manner in which precincts are 10 be selected for the hand count audit is set forth in

§ 16-602(C) 1) which states:

. At least two per cent of the precincts in that county, or two preciacts,
whichever is greater, sholl be selected ai random from a pool consisting of every
precinct in that county. The county political party chairman for each political
party that is enotitled (o continued represeniation on the stae ballot or the
chairman's designee shall conduct the selection of the precinets to be hand
counted. The precincts shall be selected by lor without the use of a computer, and
the order of selection by the county political party chairmen shall also be by lot
The selection of the precincts shall not begin until all ballots voted in the precinet
polling places have been delivered to the ceniral counting center. The unofficial
vote totals from all peecincts shall be made public before selecting the precinets to
be hand counted. Only the ballots cast in the polling places and ballots from direct
recording electronic machines shall be included in the hand counts conducted
pursuant to this section. Provisional ballots, conditional provisional ballots und
write-in votes shall not be included in the hand counts and the eacly ballots shall
be grouped separmtely by the officer in chasge of clections for purposes of a
separaie manual sudit pursuant 1o subsection G of this section. (Emphasis added )

The Manual similarly peovides:

The County Political Party Charmen shall conduct the selection of the precinets
to be hand counted. The precinets shall he selecied by fot without the use of o
compuger and the order of selection by the County Political Pasty Chainmen shall
also be by lot. The County Officer and the County Political Pany Chaitmen shall
agree to the lot method.

The selection of the precinets shall not begin until afl ballots voted in the precinet
polling places have been delivered to the central counting center.  The unofficial
vote todals from all precinets shall be made public befoce selecting the precinets o
be hund counted, The selection of precincts shail occur prior 1o the selection of
the rices 1o be counted.

Al keast two percent of the precinets in the county or two precincts, whichever is
greater, shall be selected at random from a lor consisting of every precinct in that
cowunty. A county shall round to the neansst whole number for the number of
precinets to band count.

For any election where there are consolidated polling locations, the amount of
precinets to hand count will be based on the number of active polling locations for
that election,

ARIZONA SECRETARY OF STATE ELECTION PROCEDURES MANUAL 219 (Oct. 2007) (emphasis

" added).

Opinéan No, 0500
Desubar 14, 2008
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The specified procedure for selocting precinets is as follows:
The process for selecting the precincts for Primary and General Elections is:

1. Determine Selection Order, Select by Iot the order in which the County
Political Party Chairman shall choose. The selection order will apply for the entire
hand count process.

2. Create Lot. Create a lot containing all precincta.

3. Select Precincets. Daw the reguired two per cent or two precinets to be coumted
amuong ¢ lof confqining cvery precinet in the counsy. Precinets without any
registered voters shall be excluded from the pool of available precincts in the
county. The County Political Party Chairmen shall alternate selecting precinets
based on the order defined in step one from the lat until the required naanber of
precincts is sclected.

4. Record Precinets. The County Officer shall record the precinets 10 be hand
counted in Section A of the Master Precinct and Raoe Selkection Worksheet The
peecinets shall be hsted in order selected. The order of the precincts shall be used
when selecting the contested races in section VI of this procedure.

ARIZONA SECRETARY OF STATE ELECTION PROCEDURES MANUA L 219220 (Oct. 2007)
(emphesis added. )

As the emphasized language indicates, every cligible preciact pwst be included in the Jot
of precinets subject to the rundom selection. IFthe Legislature had intended a different result, it
could have specifically provided thit precincts with certain anomalies would not be included in
the hand count audit. The fact that such exclusions do not appear in the statute is consistent with
the Legislature’s intent to ensure the ballots from all precincts are subject o random inspection.
Otherwise, the very purpose of the random audit might be defeated because those persans intent
on tampening with election results would have an incentive 1o cause the disqualifying anomalies
in certain precinets, thereby preventing the hand counting of ballots cast in those precincts.

6. What is the authority of the Elections Director to conduct the hand count
process and maintain order and control of the process to ensure that it s
aceomplished fn an wecurate manner?

The officer in chuege of elections, corrently in Pima County the Elections Director, has
authority to *. .. prohibit persons from perticipating in the hand count if they are taking actions 1o
disrupt the count o are unzable w0 perform the duties as assigned.” ARS. § 16-602(C)(7). The
Sccretary of State’s Election Procedures Manual expands this authority:

Opinica No. 08-03
October 24, 2008
Puge §
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The County Officer has the right to remove any Hand Count Board member they
deain W be disruptive w the band count process. The County Officer muy prohibit
persons from participuting in the hand count if they are taking actions to disrupt
the count ar are unable to performs the duties as assigned.

ARIZONA SECRETARY OF STATE FLECTION PROCEDURES MAaNUAL 227 (Oct. 2007),
Conclusion.

The questions you have presented have been clearly addressed in the statutes and in the
Secretary of State’s Election Procedures Manual. 1t is the unambigeouy intent of the Legislature
that clections are W be conducted with “the maximum degree of cormectness, impartiality,
umiformaty and efficiency.” See, e.g., A RS, §16-452(A).  Dreviusion from the statues and the
Manual, for whatever reason, that contravene that intent or that result in procedures that have ot
been precleared by the Department of Justice are generally impermissible,

Please let us know i you have any additional questions or concerns reganling this manter

Respectfully,
Christopher Stranb DanielhirckOwitz
Chief Civil Deputy County Attorey Deputy County Attorney

¢¢;  Burbare LaWall, Pima County Attocney
Amelia Cramer, Chief Deputy Cowumnty Attormey
Brad Nelson, Disector, Division of Elections

Opinico No. (1503
October 24, 2008
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ELECTION INTEGRITY COMMISSION
Pima County, Arizona

)
A /
To: Henorable Sharon Broneon, Chair FROM:  Tom Ryan, Chair 5 \
Pima County Board of Supervisors Election Integrity Commission

DATE: September 28, 2015

RE: Recommendation for Hand Count Audit Following November County Bond
and City Election

mwmwam.bmmwuuyﬁm-cw&dmgmm
bond issues with City of Tucson Mayor and council races and city propositions. Currently there is no
plan to do a post-election hand count for any of these lssues and races since the state law on hand
count audits for elections does not apply to non-partisan and local elections.

MPmmwmlmmmmbyaunamnmmMam-
election hand count be performed for this election. The Commission recommends this hand count
sudit for three reasons:

1. Pima County has recently purchased new election equipment and this is the first election that
will employ that equipment. Since we have no track record with this equipment, we need to

mmmmmdhmuummmnwmmmammm
become familiar with the new system and its pecullarities,

a. mwmthmmhcdemswmmama
hlummhlﬁrm.mcwmm.mmmmmpﬂmw
election.

3 Wewishlowoidofatbastmdummmmmddupenstnlegﬂpwmnmdmbm
arise from distrust of the election system. We recall the cases arising from the 2008 RTA
bond election and do not wish @ recurrence.

mwpmmm PCOKCFED

There is nothing in state law to praclude the County from doing 2 voluntary hand count,

mommm»mmmmwumummmminmmmusmuy
of State's EledanmdumuanmodmodquurthisMsmiqudmﬂm.
lnmbauwcwouldhandmnonebondban.mcilyoumdluoe.mdomdypropmlﬁm.
selected randomly. The selected races would be hand counted for ballots cast in 4% of the precincts
{about 8) and 1% of the early ballots selected randomily in the manner used in previous elections.
As with regular sudited elections, the hand count will occur only i a sufficient number of voluntesrs
are available. These hand counters will be paid the usual stipend of $75. The total cost has been
estimated at $4,500.

Please add this topic to the agenda for the October 6, 2015 Board meeting for discussion and action.

cc: Chuck Huckelberry, Pima County Administrator
Robin Brigode, Clerk of the Board
Roger Randolph, City Clerk



ATTACHMENT 2 Page 14

COUNTY ADMINISTRATOR'S OFFICE

PIMA COUNTY GOVERNMENTAL CENTER
130 W. CONGRESS, FLOOR 10, TUCSON, AL 83701-1317
(520) 724-8661 FAX (5200 724-8171

CH HUCKELBERRY

October 6, 2016

Thonorﬂonsdew
Arizona Secretary of State

1700 W. Washington Street, Floor 7
Phoenix, Arizona 86007

Re: MMWWWMMOOWW

Dear Secretary Reagan:

Please find enclosed my October 6, 2015 request of Attorney General Mark Bmovich for &
legal opinion regarding the permissibility of a hand count of local elections.

NMMMMSMmbMMmmWQWNM
mudhgﬁsubbct,uthoArﬁomEbcﬁomMmmmmM
audits only for national or state elections, not local slsctions.

w.muuwmmwmmgm«nmumwuammmmfu
a hand count audit.

Sincerely,
C./ e

C.H. Huckalbarry

County Administrstor

CHH/mjk
Enclosure
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ES&S SECURITY QUESTIONS
FOR VENDOR
Revised 07/15/15
Answers provided as of 08/11/15
Karen Schutte:

My question was whether or not the communication software and hardware is installed regardless, since we are
not using it? If yes, can we deactivate it?

DS200 communications is performed using an optionally installed hardware module and requires a different
D5200 software/firmware version to be installed as well. If both of these are not installed, then communications
is not possible. In addition, the election definition must be configured with the correct option enabled, an
additional security password defined, and the appropriate configuration data defined. If all of these are not
configured and defined, then communications is not possible. In addition, the system does not allow
communications during the scanning and tabulation processes. Communications is only enabled and possible
for a very short window of time after polls are closed.

Arnie Urken:

ES&S told us they hire an outside company to test security by trying to break into their system. | recall that they
said that they employ the same company used by Lockheed Martin. What is the name of the company?

One of the initial security assessments of design and development of our voting systems was performed by an
independent third party, Continuum Security Solutions. See reply below for ongoing testing activities.

Is such “red team” testing done continuously or periodically? Does it indude social engineering as well as
attempts to break encryption systems? How would ESES know if an encryption code had been broken?

The ES&S systems allow a county to canvass and audit the results on their own. Paper ballots are available to

compare against the tabulated results at the scanner. Scanner reports are available to double-validate results
reported at the central results reporting systems. Each and every release is submitted to a federally accradited
voting systems laboratory, who will perform source code, security reviews and extensive testing.

Does ES&S monitor the social and financial activities of engineers and others who might be vulnerable to outside
manipulation?

ES&S performs a security background check and screening of each and every person as they are hired into the
Company. ES&S does not monitor the ongoing social and financial activities of our personnel. ES&S maintains a
strict separation of duties with regard to creation, build, and distribution of products and product versions.
While engineers are able to change and enhance functionality for new products and versions, that is all they can
do. Engineers cannot build production level products and cannot distribute products to the field. Different staff
performs product builds, code is further reviewed by external parties, who then perform independent trusted
builds of such code from the ground up, and products versions are then distributed by entirely separate parts of
the organization.

ES&S and its Associates are strictly forbidden from engaging in politics, endorsing political candidates or parties,
or making any political contributions for or on behalf of the Company. In addition, subject to applicable law, any
Associates in the position of Vice President or above are strictly forbidden from directly or indirectly endorsing
political candidates or parties, or making political contributions to any candidates, political parties, or election
issues, or causes.

How are updates handled to enhance security? What media and protocols are used to preserve code integrity?
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Updates to enhance security or functionality are all internally tested by the ESES Quality Assurance department
and the ESES Pre-Certification department. Then all such updates are reviewed by a federally accredited voting
systems test laboratory (VSTL). The VSTL performs code reviews and then creates a trusted build using the
reviewed code. Using the trusted build, the VSTL then performs rigorous functionality, load, stress, accuracy
and security testing. All tests must be passed successfully before the release is provided to states and county
customers, whereupon additional testing or evaluation may occur per each state’s certification polices and
practices.

* Does ES&S collect systems performance metrics that include aggregated statistics by voter type (mail ballot,
precinct number)?

ES&S does not collect this type of information.

« |f these types of data are collected, does ESES destroy the data once users have completed an election? Are
backups of election reports saved on disk or remotely that enable ES&S to compare elections over time, say
Pima County school elections or Presidential elections?

This is not a service that ES&S performs. While the ESE&S voting systems do create a wealth of log data, log files,

and reports, such data is retained by customers and not typically sent to ES&S unless assistance in the review of
the information is requested.

* Are users (voters or governments| protected by a statement of user rights?

ES&S provides an initial warranty and additional maintenance and support services that can be optionally
purchased in support of our equipment.

« What happens if machine or system failure requires the County to rerun an election?
The ES&S systems are very reliable and extremely accurate. Customers can optionally purchase spare
equipment that can be used and swapped in quickly if under a very rare circumstance that there is a failure of a
specific machine in an election.

e Who pays?
We have not seen such an occurrence and do not expect this in the future.

« Does ES&S hold or offer insurance to deal with system failures?

ES&S does not offer insurance. ESES is in the business of working with our customer base to conduct successful
elections. We make things right for our customers.

* How does ES&S inform systems users about best practices, alerts, current challenges, and future security goals?

ES&S provides initial training and refresher training services. Best practices are documented and published in
Product Advisory Notices [PANs). Thesa PANs are provided to customers as necessary. ESES also maintains a
Customer Portal where product documentation and PANs can be accessed by our customers. ESES also has
Customer Service personnel who work with customers on site, as well as a Customer Service Help Desk that our
customers can use to get advice and best practice information.

* How does ESE&S integrate ideas for security into product/service development?

New ideas are continuously woven into product roadmaps and development plans. ESES creates new version
and upgrades in product releases periodically, but typically around once a year. These releases must go through
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the federal and state certification processes before they would be released in a particular state. ES&S has on
staff security trained and credentialed experts, who are involved in the design and development of the voting
systems.

Tom Ryan:
* Isit possible for a central count computer user (county employee) to modify the election database manually?

No. It is not possible for a central count scanner operator to modify the election data on the system.
* If s0, under what conditions? And is the action logged?

The central results reporting system, Election Results Manager [ERM), does have a facility to enter data

manually. Access to this feature requires user authentication and only those users who have been given rights
to this application can use it. This ERM manual entry fadility has an integrated audit log built into it. All entries
and changes using the ERM manual entry facility would be logged into the immutable, time stamped event log.

o What is the format of the election database? Is there any database file encryption? Other than the EMS, what
software products would be capable of accessing the database?

The EVS system uses two databases. Postgresal is used for ElectionwWare where the election definition is
created. The Liant RM/COBOL ISAM database is used for ERM, where election results are stored. Both systems
are locked down in hardenad configurations so access to these databases outside of the Electionware and ERM
applications is not possible.

Chris Cole:
¢ Can the memory card be programed by the local people and if so can votes be switched?
Memory cards can be programmed by local elections staff. Votes cannot be switched. All data is only

modifiable through the ES&S products, which all have integrated event audit logging facilities that cannot be
worked around and are immutable.
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Section21

Section32

Section &3

Section&4

PIMA COUNTY
ELECTION INTEGRITY COMMISSION

BYLAWS
ARTICLE |
NAME
The name of this organization shall be the Pima County Election Integrity
Commission {EIC).
ARTICLE NI

LEGAL REQUIREMENT
The Pima County Election Integrity Commission ("EIC") was created by Board
direction on July 1, 2008. The Commission will function under the authority of the

above-mentioned resolution and other stipulations as stated in the Pima County
Code.

ARTICLE IlI

FUNCTION and PURPOSE
The Pima County Election Integrity Commission is chartered as an advisory group,
reporting to the Pima County Board of Supervisors. The purpose is to help improve
the conduct of elections by examining the systems and processes behind them in
order to improve functioning of and public trust in the Pima County electoral
process.

ARTICLE IV
MEMBERSHIP, APPOINTMENTS and QUALIFICATIONS

AREBOHNTIACNT Voting Fach members of the Pima County Board of Supervisors
shall each appoint one (1) member to the EIC. The Pima County Administrator shall
appoint one (1) member to the EIC. d#-sdditten #fach political party, recognized by
Pima County, shall appoint one member. All appointments are to be satified
approved by the Pima County Board of Supervisors.

ach voting member of the EIC shall be a resident of Pima
County and a registered County voter.

HNONUOTINC BAERIBERS The Pima county shall appoint one (1) staff person to serve
as an ex-officio, nonvoting member. The Director of the Pima County Election
Department shall also be an ex-officio, non-voting member.

TERMS:
a. The terms of members of the Commission sppointed-beSimaCounteoafficgis
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shall be two (2) years from the 4sedate e that member's appointment es is
sasbies approved by the Pima County Board of Supervisors. Swelemeemsisens
: vvitt o ) . I vt .
et 2 ofs . : ] - — .
——

b. Members may be removed with or without cause by the person or party that
appointed them or the successor to that person.

c. Upon the expiration of an appointment a member of the EIC may be
reappointed or replaced by the eppespsats appointing official or party. There is
no limit on the number of terms 2 Commissioner may serve. Inno case may a
member serve if his or her appointment has expired.

Section&5 REMOVAL:

3. HheappenimeneianbimembewheSideteanend fTavoting member
misses four (4) consecutive regularly scheduled meetings SRafor whe-faieio-
SSend-atleass forty percent (40%) of the regularly scheduled meetings catkad in
a calendar year wek-ba-sarmmimased the EIC may remove that member by
majority vote. Such vote shall be placed on the agenda of the first scheduled
meeting after the criteria for removal are met. The person whose membership
is in question shall be notified of the scheduled vote and shall be allowed to
present a3 defense against removal. A two-thirds vote of eligible Commissioners
shall be required for removal.

b. The EIC may by a two-thirds vote of eligible Commissioners recommend to the

ppropristegovesrningbodetheremovsioisnemember Pima County Board of
Supervisors that a voting member be removed from the EIC for reasonable
cause other than non-attendance.

Section 35 MACANCIESVscancisson-thefommissien If a vacancy occurs on the Commission
for any reason, it shall be filled &y=sppointasent in the same manner in which

members are initially appointed . sadshsitisstforthgdurstionaitheungepicgd
e

ARTICLEV
OFFICERS & ELECTIONS
Sectionl The officers of shis=Commission the EIC shall inciudebe the Chairpseses and Vice
Chairpssses.

Section 2 Two-thirds (2/3) of the eligible Commissioners ssessiess=of the EIC who are
appointed and qualified must be present to hold election of officers.
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Section 3

Section 4

Section 1

Section 2

b.

Section 1

= The election fee of officers edteiis shall edretd-anai-ens t3ke place at the
first meeting of the calendar year, at which the requirements in Section 2 above are
met or as required to fill a vacancy.

Each elected officer shall hold office until a2 successor is elected and qualified or the
person holding the office is no longer a member of the EIC.

ARTICLE VI
DUTIES of OFFICERS
Chair shall:
a. Preside at all EIC meetings and ensure meetings are in compliance with all

governing rules.

b. Ensure that stensne-ssmmrittessand-ativess d hoc committees are established
as needed snd-shawad, and their tasks are expeditiously and effectively

performed.
c. Serve as an ex-officio member of all committees

d. Shall be the spokesperson for the Commission unless the Chair designates
another voting member due to circumstances.

e. Lemmplese sndeiubmit the Annual Report to the Pima County Board of
Supervisors.

The Vice Chair shall:
Perform the duties of the Chairpsssen=dusing in the absence of the Chair.

Act 3= as an sdwsosycspecity advisor to the Chairpsseses and perform such
functions additional duties as assigned by the Chairpssses

ARTICLE VII
REMOVAL of OFFICERS FROM OFFICE
FheliCmarbestwontiveds 20 vosgaithasg’ quorum of eligible Commissioners
sppontedandgusiiisdstanyonestinse may decide by a two-thirds majority to
remove any officer for reasonable cause. Sueh-setion A removal vote must be
proposed at least one (1) regularly scheduled meeting prior to the scheduled vote.

ARTICLE Vil
COMMITTEES

becissignstecdsrnecesssrybeThe EIC may create ad
hoc committees to assist in providing advice to the entire commission.

Page 3
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ARTICLE IX
MEETINGS

Section1l All EIC meetings will be conducted in accordance with the Arizona Public Open
Meeting Law, AR.S. 38-431.

Section=+2 The EIC shall hold a minimum of 9 meetings per calendar year.

Sectiona3 A majority of hevesimgmember:|igible Commissioners e&she-be shall constitute
a quorum for the conduct of general business.

Section 4 Jddembes Commissioner decision-making actions sk shall be governed by the
provisions of the Arizona law on Conflict of Interest, A.R.S. 38-501.

Section5 Proposing And Approving Agenda ltems:

a. The Chair and staff s shall send a proposed agenda to all Commissioners 8&
ernbers at least one week beforethenext prior to any regular scheduled meeting.

b. FAgsndstemrcsnbepropossctbesiny Commissioner memrbessncivding the or
non-voting members, may propose an item for the agenda. The proposal shall sad
be sent inpersonbyemaiorreguissmsi to the 8£ staff and the Chair and Vice-
Chair by email, regular mail or personal contact for approval. The Chair sthizcrhes
Sption may thesapprove or disapprove the proposed agenda item. The submission
must be at least one week prior to any regular meeting. For emergency meetings,
agenda items must be delivered 24 hours before the day of the proposed
emergency meeting.

c. [f the Chair disapproves the agenda item, the Chair sssstinferns shall notify the
proposing Commissioner within one day of receipt. The proposing Commissioner
<3 may then request an override ofthe=Chase by notifying sheSoosdingtor staff
who sbts: Frite massuppertefshall then poll the remaining voting

members of the EIC and if four (4) sdditiensiCommissionsss members support the
proposed agenda item it shall be placed on the agenda.
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Section 6

Section 7

Section 1

Section 2

A EIGE = e : : e

D. At the start of emy the meeting, agenda items can be called into question by any
E'C member by making a motion to remove the item . Seetes-amremespaspyri-e—
hessshasma-simapie (£ 3 majority of voting members dvese present emepeties yote

to remove the item it shall be removed from the agenda.

Any member of the EIC may request Jseeak-fas 3n eMErgency meeting eithe-& to
discuss an issue pertaining to the handling of elections within Pima County ses-e-
et e et ettt
TEQUEST et it S1aff shall notify each
member of the EIC of the request and if four(4) ethesvyetine members support the
request through written. email or other communication then the emergency
meeting shall be scheduled at the earliest available time.

Abstentions are not allowed in EIC voting decisions. However, the Chairor a
Commissioner may request that a private vote be conducted. Under this
procedure, a vote must be scheduled in accordance with the Open Meeting Law
(OML). Each Commissioner mzakes a special quasi-anonymous ballot to express a
preference. The special ballot allows votes to be counted without identifying the
voter. Then, once the votes have been tallied, the ballots may be recounted to
record the vote of each Commissioner. The intent of this option is to a) make
voting consistent with the OML by recording each Commissioner’s vote, and b) to
counteract the tendency to produce non-deliberative majority voice votes which
encourage non-deliberative voting behavior in which voters can be unduly
influenced by other voters.

ARTICLE X
ETHICAL CONDUCT
At all times each EIC Commissioner shall conduct him s or herself in a respectful
and collegial manner when dealing with other members or the public.

When Operating Qutside of Formal EIC Proceedings:

b. Whenever sssmbess Commissioners speak publicly and they choose to mention
their EIC membership they must state for the record that Sssrsheisnst they
are speaking for themselves and not sn-behsifct the EIC.

c. Hembers Commissioners have the right to publicly discuss EIC business thatis a
matter of public record.

ARTICLE XI
LIMITATION of POWERS
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Neither the EIC nor any swemsies Commissioner may incur governmental expenses
without the prior authorization of the governing body affected, nor may they
obligate Pima County in any form.

ARTICLE XII
PARLIAMENTARY AUTHORITY
Seatiem=+ The parliamentary guidelines of the Pima County Election Integrity Commission
shall be in accordance with Robert's Rules of Order, edeyenti-adwen 35 applicable.
ARTICLE XIII
OPEN MEETING LAW TRAINING
Sectionl The EIC shall hold a training session on the Open Meeting Law for all members once
ayear.
Section2  If any member(s) miss the scheduled training session, for whatever reason, 2
training session shall be conducted for that (those) person(s) as soon as possible.
ARTICLE XI&V
AMENDMENTS and REVIEW
Sectionl These bylaws may be amended at any regular meeting of the EIC by a two-thirds
(2/3) vote of swe-thideaiakgblo-veters those present and voting, provided that
notice of the change has been given to seRsbess Commissioners at least one (1)
week prior to the meeting at which the voting takes place.
Section 2 These bylaws shall be reviewed at least every five (5) years by the EIC.
Ratified by the Pima County Election Integrity Commission on this day of _
. 2015.
=————38=33=13
St

Chair, Election Integrity Commission

Counsel as to Form
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