Date: May 31, 2022

To:

The Honorable Chair and Members
Pima County Board of Supervisors

From: Jan Lesher
County Administrator

Re:

City of Tucson Differential Water Rate Lawsuit Update

As per the Court scheduling order I transmitted to you on May 23, the deadline for submitting
initial disclosures was May 27, 2022. Please find attached the disclosures filed on behalf of
Pima County (Attachment 1) and the City of Tucson (Attachment 2). The exhibits referenced
in Attachment 1 are too voluminous to enclose and so are instead provided via a web page.
Additionally, the City of Tucson has filed a motion to dismiss the equal protection claims in
the County complaint alleging that the County lacks standing and capacity to assert claims
of denial of equal protection under the United States and Arizona Constitutions (Attachment
3). I am working with our attorneys to determine how we address this motion.
Please let me know if you have any questions.
JKL/anc
Attachments
c:

Carmine DeBonis, Jr., Deputy County Administrator for Public Works
Yves Khawam, PhD, Assistant County Administrator for Public Works
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Brett W. Johnson (#021527)
Ian R. Joyce (#035806)
SNELL & WILMER L.L.P.
One Arizona Center
400 E. Van Buren, Suite 1900
Phoenix, Arizona 85004-2202
Telephone: 602.382.6000
Facsimile: 602.382.6070
E-Mail: bwjohnson@swlaw.com
ijoyce@swlaw.com
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Snell & Wilmer

L.L.P.
LAW OFFICES
One South Church Ave., Suite 1500
Tucson, AZ 85701
520-882-1200

12

Jeffrey Willis (#004870)
Courtney L. Henson (#030825)
SNELL & WILMER L.L.P.
One South Church Ave., Suite 1500
Tucson, Arizona 85701-1630
Telephone: 520-882-1200
Facsimile: 520-884-1294
E-Mail: jwillis@swlaw.com
chenson@swlaw.com
Attorneys for Plaintiff Pima County

13
14

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

15

IN AND FOR THE COUNTY OF MARICOPA

16
17

PIMA COUNTY, a body politic in the State
of Arizona,

18

Plaintiff,

19
20
21
22
23
24
25
26
27
28

v.
CITY OF TUCSON, a municipal
corporation of the State of Arizona,
REGINA ROMERO, in her official
capacity as the Mayor of Tucson, LANE
SANTA CRUZ, in her official capacity as
Tucson City Councilmember, PAUL
CUNNINGHAM, in his official capacity as
Tucson City Councilmember, KEVIN
DAHL, in his official capacity as Tucson
City Councilmember, NIKKI LEE, in her
official capacity as Tucson City
Councilmember, RICHARD FIMBRES, in
his official capacity as Tucson City
Councilmember, STEVE KOZACHIK, in
his official capacity as Tucson City
Councilmember, and MICHAEL
ORTEGA, in his official capacity as

No. CV2022-001141
PLAINTIFF PIMA COUNTY’S
RULE 26.1, ARIZ. R. CIV. P.
INITIAL DISCLOSURE
STATEMENT
Assigned to Hon. Randall Warner

1

Tucson City Manager,

2

Defendants.

3
4

Plaintiff Pima County provides its Initial Disclosure Statement in accordance with

5

Ariz. R. Civ. P. 26.1. This disclosure is based on information currently in Pima County’s

6

possession and reasonably available to it. Pima County will supplement this disclosure in

7

accordance with Ariz. R. Civ. P. 26(f)(2) as additional information becomes available.

8

I.
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FACTUAL BASIS FOR CLAIMS
A.

Overview of the Case

10

This case concerns Tucson City Ordinance No. 11881, which increases water rate

11

charges for certain Tucson Water Department (“Tucson Water”) customers living in

12

unincorporated areas. Pima County’s Complaint alleges that these differential rates are not

13

tethered to the actual cost of service of water or to any other legitimate political goal. Rather,

14

Defendant City of Tucson enacted these rates in order to penalize Pima County citizens

15

living in unincorporated areas for refusing to support incorporation into the City or other

16

municipalities within Pima County.

17

Pima County asserts five causes of action: (1) the differential rates established in

18

Ordinance No. 11881 are not “just and reasonable” as required by A.R.S. § 9-511.01(A);

19

(2) the differential rates established in Ordinance No. 11881 unreasonably discriminate

20

against similarly situated customers, in violation of the common law governing municipal

21

entities; (3) the differential rates established in Ordinance No. 11881 discriminate against

22

similarly situated customers, in violation of the 14th Amendment of the United States

23

Constitution and Art. II, § 13 of the Arizona Constitution; (4) the differential rates

24

established in Ordinance No. 11881 discriminate on the basis of race, in violation of the 14

25

Amendment of the United States Constitution and Art. II, § 13 of the Arizona Constitution;

26

and (5) Ordinance No. 11881 is a special law, in violation of Art. IV, Pt. 2, § 19 of the

27

Arizona Constitution.

28
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B.

Relevant Background and Ordinance 11881
1.
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Historically, Tucson Has Provided Regional and Equitable Water
Services.

5

While many municipal water utilities charge differential rates to unincorporated

6

customers, Tucson Water is unique. From the 1970’s onward, Tucson Water has served as

7

a regional—rather than municipal—water supplier. The City has always treated its

8

customers equally, whether located in incorporated or unincorporated areas.

9

Historically, the City and County water systems were funded through ad valorem

10

and sales taxes in the City, and ad valorem taxes in the County. [PIMA000010.] The federal

11

Environmental Protection Agency (“EPA”) determined that this set up potentially violated

12

the Clean Water Act and other regulatory provisions because it was inequitable: “two large

13

non-users of the sewer system (vacant land and the mines) account for over 40 percent of

14

the assessed violation.” [Id.] In other words, paying for the water system using ad valorem

15

and sales taxes resulted in certain customers bearing disproportionate costs in relation to

16

their water use. [Id.]

17

In 1974 the then-serving Mayor of Tucson, Tucson City Council, and the Pima

18

County Board of Supervisors released a joint policy statement expressing their desire that

19

there be a “total basin-wide control over water quality; water allocation; regional and local

20

water systems; regional and local wastewater facilities and solid waste disposal systems…”

21

[PIMA000008.] There were three principles behind this policy statement: “[1] We endorse

22

the concept of regional management of our water, wastewater and solid waste resource; [2]

23

We agree in principal to equal representation of the Mayor and Council and the Board of

24

Supervisors on a regional policy board; [3] We support the establishment of an equitable

25

system of funding those services on behalf of the residents of Tucson, South Tucson and

26

Pima County.” [PIMA000008-9 (emphasis added).]

27

On July 8, 1974 the then-Mayor of Tucson, Tucson City Council, and the Pima

28

County Board of Supervisors established the Metropolitan Utilities Management Agency
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1

(“M.U.M.”) via an intergovernmental agreement. [PIMA000009.] M.U.M. was established,

2

in part, “to establish a regional water resource management and planning agency to

3

effectively manage and plan water use and wastewater reuse programs designed to ensure

4

water quality and availability in the Tucson basin.” [PIMA000010 (quoting former City

5

Manager Joel Valdez).] The Tucson resolution approving the intergovernmental agreement

6

establishing the M.U.M. explains that Tucson has an obligation to provide water to residents

7

in Pima County, because a “substantial number” of these residents “are provided water by

8

the City.” [PIMA000009.]

9

The M.U.M. was dissolved on June 7, 1976. [PIMA000009-10.] Even after the

10

M.U.M. was dissolved, however, City and County officials re-affirmed their commitment

11

to regional and equitable water distribution. [PIMA000010.] Then-County Manager

12

Scharman informed the Board of Supervisors that because of the EPA’s ruling, “the fee

13

structure must be equitable to users within the identifiable region that is being served.”

14

[PIMA000011.] County Manager Scharman also explained that the region would continue

15

to receive federal funding for wastewater treatment facilities as long as the City and County

16

did not “deviate from the joint setting of an equitable fee system on a regional basis.” [Id.]

17

After the M.U.M. was dissolved, it was generally accepted that Pima County would

18

be the regional wastewater provider and that Tucson would be the regional water provider.

19

[Id.]

20

In November 1977, Tucson sued Pima in the case captioned City of Tucson v. Pima

21

County et al., Case No. 170727 in Pima County Superior Court, over a dispute related to

22

wastewater effluent. [PIMA000167-173; see also PIMA000011-12.] In the Complaint,

23

Tucson alleged that it “owns and operates a municipal water utility which serves all of the

24

metropolitan Tucson area without respect to corporate boundaries with the exception of the

25

areas served by franchised private water companies.” [PIMA000168 (emphasis added).] In

26

the Complaint, Tucson also raised concerns that if Pima prevailed, it might result in

27

differential rates: “Implementation of the County position would result in the County

28

charging the sewer users for the cost of treatment and again charging the City and the water
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1

utility water rate payers of the City for the same costs of such treatment.” [PIMA000171.]

2

In 1979, Tucson and Pima County finalized a “Sewer Merger Intergovernmental

3

Agreement” (the “1979 IGA”), which formally resolved City of Tucson v. Pima County et

4

al., No. 170727. [PIMA000174-206; PIMA000013-14.] According to Article 1 of the 1979

5

IGA, the agreement’s purpose was to create “guidelines for the orderly and timely transfer

6

of the City of Tucson’s sewerage system . . . to Pima County.” [PIMA000176.] The 1979

7

IGA therefore has Articles related to, among other things: “Treated and Reclaimed Water

8

(Effluent)” (Article III); “Assumption of Sewer System Financing and Liabilities” (Article

9

IV); constructing wastewater storage facilities (Article V); and transferring City sewer
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department employees to the County (Article IX). [PIMA000178-186, 191-194.]

11

The 1979 IGA also re-asserted the County and City’s commitment to regional water

12

and wastewater services. In particular, Article III.A of the 1979 IGA states: “As a basis for

13

agreements on effluent, the City and County agree that effluent is a major water resource

14

that must be controlled by the City of Tucson in order to maintain management of total

15

water resources of the Santa Cruz and adjacent water basins. It is further agreed that the

16

City will endeavor to use effluent in such a manner as to preserve the underground water

17

supply and to minimize costs to water rate payers in the City and County.” [ PIMA000178.]

18

Article IV of the 1979 IGA states “Pima County as the single management entity, is

19

committed to the concept of equal service for all users of the metropolitan system without

20

regard to jurisdictional location.” [PIMA000186.]

21

On February 7, 2000, Pima County and Tucson entered into a “Supplemental

22

Intergovernmental Agreement Relating to Effluent.” (the “2000 Supplemental IGA”).

23

[PIMA000207-308.] The purpose of the 2000 Supplemental IGA was merely to

24

“supplement the 1979 IGA.” [PIMA000211.]

25

provisions granting the county greater control over wastewater effluent generated in non-

26

metropolitan areas (Section 4); creating a pool of wastewater effluent for certain riparian

27

projects (Section 5); and providing provisions for coordinating wastewater treatment

28

between the City and County (Section 10)—among other things. [PIMA000214-215, 220-

-5-

Some of these “supplements” include

1

221.] Nothing in the 2000 Supplemental IGA departs from Pima and Tucson’s well-

2

established commitment to equitable, regional, water and wastewater service.

3
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2.

Despite Substantial Pushback, the City Adopted Ordinance 11881
through a Haphazard and Rushed Process.

5

Beginning in January 2021, Tucson took rapid steps to implement, for the first time,

6

an inequitable rate structure for Tucson Water customers located in unincorporated areas.

7

The process used by the City to implement these rates illustrates a basic truth of this case:

8

the differential rates are not supported by any cost of service study.

9

The Tucson Mayor and City Council discussed implementing a differential rate

10

structure for water customers located in unincorporated areas for the first time on or around

11

January 5, 2021. The City received immediate pushback on this idea. After discussing the

12

issue at a series of meetings (on February 2, 2021 and March 3, 2021), the City of Tucson

13

Citizen’s Water Advisory Committee (“CWAC”) opposed the proposed differential rates in

14

a letter sent to Tucson’s Mayor and Councilmembers on March 30, 2021. [PIMA000309-

15

311.] Similarly, on March 16, 2021 Pima County Administrator Chuck Huckelberry sent a

16

letter to the Pima County Board of Supervisors detailing at length the issues with Tucson’s

17

justification for differential rates.

18

Notwithstanding these concerns, on April 6, 2021 the Mayor and City Council

19

adopted a notice of intent to implement a differential rate, and set June 8, 2021 as the date

20

for public hearing. Critically, at this point, no cost-of-service study had been performed to

21

determine whether it is actually more expensive to deliver water to Tucson Water customers

22

in unincorporated areas. This is made clear, for example, in a May 10, 2021 letter from

23

Timothy Thomure, Interim Tucson Assistant City Manager, which provided the County

24

updated “justifications” for differential rates in incorporated versus unincorporated areas.

25

[PIMA000320-331.] None of these “justifications” involved cost of service.

26

On April 8, 2021, the Pima County Board of Supervisors adopted Resolution No.

27

2021-09, in which the County formally “oppos[ed] differential water rate fees for Tucson

28

Water customers residing in unincorporated Pima County.”
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1

On June 15, City Principal Attorney Chris Avery sent a letter to Interim Tucson

2

Water Director John Kmiec, indicating that the City process for adopting a differential rate

3

was at risk because the differential rate was not supported by a cost study. Notwithstanding

4

this, on June 22, 2021 the City adopted Ordinance No. 11846, which set forth differential

5

water rates for customers in unincorporated areas, without a cost of service study.

6

[PIMA000460-64.] Of note, Ordinance No. 11846 also did not exempt Native American

7

Tribes living in unincorporated areas or TUSD campuses.

8

However, despite passing Ordinance No. 11846, in response to City Attorney’s

9

Avery advice the City also contracted with a consultant to provide a cost of service study

10

and readopted a notice of intent to implement a differential rate structure, with a public

11

hearing set for October 19, 2021. Accordingly, on July 26, Galardi Rothstein Group and

12

Raftelis Financial Consultants, Inc. (“GRG/Raftelis”) sent a Phase 1 Cost of Service study

13

to Interim Tucson Water Director John Kmiec. [PIMA000334-344.]

14

As detailed in more depth infra, the Phase 1 Cost of Service study suffered from a

15

variety of flaws. These were noted by Assistant County Administrator for Public Works,

16

Dr. Yves Khawam, in a detailed memorandum sent to CWAC on July 30, 2021.

17

[PIMA000345-348.] In general, Dr. Khawam’s analysis explained that the Phase 1 study

18

had improperly applied a “private utility profit model to a municipal utility” and ignored

19

many key factors contributing to cost of service. [Id.] On August 30, 2021, GRG/Raftelis

20

responded to Dr. Khawam’s letter. Dr. Khawam replied on September 8, 2021.

21

[PIMA000349-351.]

22

On September 15, 2021, the City and GRG/Raftelis released a Phase 2 Cost of

23

Service Study. [PIMA000352-365.] The second phase of the cost of service study did not

24

address Pima County’s concerns.

25

On September 22, 2021, County Administrator Huckelberry sent a communication

26

to the Pima Board of Supervisors identifying deficiencies with the Phase 1 and Phase 2 cost

27

of service studies. [PIMA000366-368.] County Administrator Huckelberry stated that the

28

cost of service study “failed to demonstrate an increased cost to providing service in the

-7-

1

unincorporated County since they have only selected factors in the analysis that support

2

their case and ignored others that do not.” [PIMA000366.]

3

Thomas J. Bourassa, CPA, has also conducted an analysis of the Phase 1 and Phase

4

2 cost of service studies. [PIMA000369-72.] The Bourassa study independently confirmed

5

the County’s prior analysis.
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3.

Ordinance 11881

7

In reliance of the Phase 1 and Phase 2 Cost of Service Studies, on October 19, 2021,

8

the City repealed Ordinance No. 11846 and adopted Ordinance No. 11881, which similarly

9

established differential rates for unincorporated areas. [ PIMA000001-6.]

10

Section 1 of Ordinance No. 11881 amends Tucson Code, Chapter 27, Article 2, §§

11

27-32 and 27-33. In particular, Ordinance No. 11881 amends Section 27-32 to state in part:

12

“Charges for water utility service for customers within unincorporated Pima County, but

13

not within lands placed into trust for a Native American tribal nation, will be set in

14

proportion to costs, plus a reasonable differential.” [PIMA000001-2.] Amended Section

15

27-32 further states that “In addition to cost of service considerations, the differential

16

charged to customers within unincorporated Pima County may be established and structured

17

to advance critical policy considerations, including but not limited to supporting annexation

18

and incorporation; and promoting environmental sustainability and water conservation,

19

particularly in areas outside the city limits where the City has limited powers to promote

20

those interests.” [PIMA000001-2.]

21

The actual differential rates are found in amended Section 27-33. [PIMA000002-3.]

22

Specifically, Ordinance No. 11881 amended Section 27-33(1) to establish a “Monthly

23

Service Charge for Unincorporated Pima County,” based on the service size in inches.

24

[PIMA000002.] These charges “shall be charged whether or not any water is provided.”

25

[Id.] Section 27-33(2) was amended to establish “Rate Schedules by Customer Classes for

26

Unincorporated Pima County.” [PIMA000002-4.] These charges are “in addition to the

27

service charge,” “shall be applicable to each service connection,” and “shall be per [centum

28

cubic feet (“Ccf”)] and vary with customer classification and volumes. . .” [PIMA000002.]

-8-
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1

Section 27-33(3) was amended to state the “Central Arizona Project surcharge shall be in

2

addition to the service charge and water use charges for all customers classes and apply to

3

all monthly water use at the rate of seventy-seven cents ($0.77) per Ccf…” [PIMA000004.]

4

Section 27-33(4) was amended to state that the “conservation charge shall be in addition to

5

the service charge and water use charges for all potable water customer classes and apply

6

to all monthly water use at the rate of eleven cents ($0.11) per Ccf…” [PIMA000005.]

7

In addition to these code-changes, Section 3 of Ordinance No. 11881 contains a

8

supposed “find[ing]” that “implementing the differential rate structure as provided in this

9

Ordinance results in reasonable differential rates and advances critical policy

10

considerations. . .” [Id.] The “critical policy considerations” listed in Ordinance No. 11881

11

are: (1) “the rate structure supports and rewards annexation and incorporation, providing

12

economic benefit and increased state shared revenues for the City and the region;” (2) the

13

rate structure recognizes that the City, as owner of Tucson Water, bears financial risks and

14

liabilities that are not shared by the unincorporated county, including the City’s financial

15

backstopping of the utility;”

16

sustainability and water conservation, particularly in areas outside the city limits where the

17

City has limited powers to promote those interests.” [Id.] In addition, “[t]he Mayor and

18

Council further find that: [1] the rate structure is common among other Arizona municipal

19

water providers for similar policy reasons; and [2] the rate structure is supported by the Cost

20

of Service Phase 1 and Cost of Service Phase 2 studies authored in recent months by Galardi

21

Rothstein Group and Raftelis.” [Id.]

and (3) “the rate structure promotes environmental

22

On information and belief, the City has also entered into intergovernmental

23

agreements with Tucson Unified School District, exempting the District from paying the

24

differential rates in schools located in unincorporated areas.

25
26

The differential rates for unincorporated customers went into effect on December 1,
2021. [Id.]

27
28
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1
2

Tucson’s Policy and Cost-Based Explanations Do Not Justify Imposing
Discriminatory Differential Rates on Unincorporated Customers.

3

The City has espoused five justifications for implementing differential rates for

4

customers in unincorporated areas: (1) it will increase annexation, which in turn will

5

provide economic benefits through state shared revenues for the City and the region; (2)

6

Tucson bears financial risks and liabilities not shared by the unincorporated county; (3)

7

environmental sustainability and water conservation; (4) differential rates are supported by

8

the Phase 1 and Phase 2 Cost of Service studies authored by Galardi Rothstein Group and

9

Raftelis Financial Consulting, Inc.; and (5) other Arizona municipal water providers have

10

differential rates for customers outside of city limits. [See id.]

11

justifications, however, are actually supported by the facts or evidence.
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C.

13

1.

None of these five

Incentivizing Annexation or Incorporation Does Not Justify
Differential
Rates.

14

To start, because Tucson Water is a regional water provider, it is inappropriate for

15

Tucson to attempt to advance its own interests—like “reward[ing]” annexation or

16

incorporation—in setting rates for Tucson Water. Annexation requires the consent of “one-

17

half or more in value of the real and personal property and more than one-half of the persons

18

owning real and personal property that would be subject to taxation by the city or town in

19

the event of annexation.” A.R.S. § 9-471(A)(4). Although the City has openly attempted to

20

annex as much of unincorporated Pima County as possible, many residents of

21

unincorporated Pima County have resisted annexation by the City. Because the City has

22

failed to achieve annexation through democratic means, it has apparently now resorted to

23

differential water rates to achieve these political goals. Using water to achieve political

24

directives is not “just or reasonable.” See A.R.S. § 9-511.01(D).

25

Perhaps realizing this, the City has claimed that economic benefits will redound to

26

the region if annexation increases. Not so. Although annexation might increase the region’s

27

state-shared revenues, “these statewide tax revenues are shared, meaning an increase

28

through annexation results in decreases for all other existing cities and towns.”
- 10 -
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1

[PIMA000382; see also PIMA000391.] Moreover, the region “would see losses in state-

2

shared revenue in categories that rely on unincorporated population as a distribution factor,

3

such as Vehicle License Tax.” [PIMA000382.] In addition “cities with populations similar

4

to unincorporated Pima County have annual budgets that far exceed” the revenue increase

5

that could be accomplished by annexation. [Id. see also PIMA000391-393.] Thus, “new

6

communities or annexed areas would need to rely on increased taxes” to pay for necessary

7

services like law enforcement. [PIMA000382; PIMA000391-393.]

8

The City has also suggested that Pima County has an unusually high unincorporated

9

population, which in turn has resulted in a significant tax burden that could be reduced if

10

annexation increases. [PIMA000389.] Wrong again. Pima County “ranks sixth among all

11

[Arizona Counties] for total taxes per capita, third for property taxes and fourth for sales

12

taxes…” [PIMA000394-395.] Regardless, the population of individuals living in

13

unincorporated Pima County has increased each decade from 1970 to 2020, without any

14

decrease due to annexation or incorporation. [PIMA000390.] In fact, Marana and Oro

15

Valley incorporated in the 1970’s, the decade that experienced the highest growth of

16

unincorporated population. [Id.]

17

2.

The City Does Not Bear Disproportionate Financial Risk.

18

Again, because Tucson Water is a regional water provider, it is inappropriate for

19

Tucson to attempt to advance its own interests—like reducing financial risk—in setting

20

rates for Tucson Water. Even setting this aside however, the City does not bear “financial

21

risks” not shared by unincorporated customers. For one, because Tucson Water is a regional

22

water provider, it is a “monopoly service provider with captive customers.” [PIMA000371.]

23

Thus, customers do not have the “option of leaving the system” and therefore all equally

24

“bear the same responsibilities for cost.” [Id.; see also PIMA000349 (explaining that if

25

Tucson Water were to default, the City would secure mitigating debt against future revenues

26

generated by ratepayers, which include ratepayers in unincorporated areas).]

27

In fact, Tucson Water’s unincorporated customers actually subsidize in-city

28

customers. [E.g. PIMA000376-380; PIMA000014-16; PIMA000313.] Tucson receives

- 11 -

1

around 78.45% of all water delivered to Pima County from the “Central Arizona Project”

2

(“CAP”). [PIMA000014.] CAP water is delivered by the Central Arizona Water

3

Conservation District (“CAWCD”), which is supported by ad valorem and water storage

4

taxes levied in counties that receive CAP water. [E.g., id.] In 2021, taxpayers from

5

unincorporated areas contributed 41.089% of these property taxes assessed in Pima County.

6

[PIMA000015; PIMA000396.] In contrast, taxpayers in the City of Tucson only contributed

7

40.868%. [PIMA000396.] Thus, although City residents are the largest beneficiary of CAP

8

water in Pima County: (1) CAP costs are borne by all Pima County property owners and

9

(2) City residents pay less for CAP allocations than unincorporated property owners.
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[PIMA000376-379.]

11

Further, as the region’s wastewater servicer, Pima County produces recycled water

12

suitable for either indirect or direct potable reuse treatment and provides it to Tucson free

13

of charge. [PIMA000380.] It costs Pima approximately $3,265 to treat and produce an acre-

14

foot of Class A+ reclaimed water. [Id.] In 2019, Pima County produced 26,401 acre-foot of

15

effluent for Tucson at a cost of $86.2 million. [Id.] In other words, Pima County subsidized

16

$86.2 million of costs that Tucson otherwise would have incurred to treat recycled water

17

for potable reuse. [Id.]

18

Finally, even if it were true that the City bore disproportionate financial risk

19

associated with Tucson Water, this does not explain why Native American Tribes, Tucson

20

Unified School District campuses in unincorporated areas, the City of South Tucson, the

21

Town of Marana, and the Town of Oro Valley are all exempted from the differential rate

22

structure.

23
24

3.

Environmental Sustainability and Water Conservation Do Not
Justify Jurisdictional-Based Differential Rates.

25

Contrary to the City’s position, differential rates imposed on only water users living

26

in unincorporated counties will not promote environmental sustainability or water

27

conservation. A sustainable water use policy would instead increase charges based on

28

consumption, rather than geographic location. [PIMA000314 (explaining that “[t]here are
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1

environmentally-minded extremely low water users in the unincorporated areas just as there

2

are extreme water users in the City”).] In fact, Tucson Water already utilizes a tiered

3

consumption payment structure whereby if a customer is using more water, they pay higher

4

rates. [PIMA000501-503.] If the real policy goal behind Ordinance No. 11881 was to

5

discourage water overuse, the obvious way to achieve this goal would be to create more

6

tiers and higher rates for high consumption users.

7

The City has also suggested that differential rates will help sustainability because

8

“32% of County customers . . . are not connected to a sewer system” (i.e., use a septic

9

system) and that therefore “[t]he water delivered by the City is used only once.”

10

[PIMA000322.] However, “reclaimed water is not used as a potable source by the City.”

11

[PIMA000313.] Instead, Tucson uses reclaimed water for “landscape irrigation and

12

recharge.” [Id.] Septic systems are more efficient at irrigation and recharge than reclaimed

13

water because effluent from septic systems “infiltrates directly into the ground, either

14

reaching the aquifer (recharge) or is available for tree root irrigation and reduction of heat

15

island effect through evapotranspiration.” [Id.] Because septic systems require less energy

16

for on-site recharge and irrigation, septic systems are just as, if not more, environmentally

17

sustainable as centralized treatment systems. [See id.] Indeed, the EPA has explained that

18

septic systems have many benefits, including “remov[ing] pollution from surface water,

19

recharg[ing] groundwater, and replenish[ing] aquifers.” [Id.] Thus, by penalizing

20

unincorporated customers for utilizing septic tanks, the City’s differential rate perversely

21

hurts environmental sustainability.

22

The City also alleges that unincorporated customers use 43% more water than City

23

customers. [PIMA000323.] Assuming this is true, however, this just means that County

24

customers generate substantially more revenue than the average City customer.

25

[PIMA000314.] Thus, this fact actually rebuts any notion that the City bears

26

“disproportionate” financial risks.

27

Finally, even if differential rates for unincorporated areas did increase water

28

conservation and environmental sustainability (and they do not), this does not explain why
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1

TUSD campuses and Native American tribal lands in unincorporated areas are exempted

2

from the differential rate structure. The City’s avowed goals to increase “environmental

3

sustainability” and promote “water conservation” also cannot justify why rate increases

4

have been applied solely to unincorporated areas, rather than Tucson Water customers in

5

incorporated towns like Oro Valley. This further shows that the City’s principal purpose in

6

imposing differential rates is to coerce unincorporated Pima County residents to incorporate

7

or consent to annexation by the City or other municipalities in Pima County.

8
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9

4.

The Phase 1 and Phase 2 Cost of Service Studies are Severely
Flawed.

10

Because the Phase 1 and Phase 2 Cost of Service Studies (collectively, “COSS”)

11

were commissioned in order to justify a predetermined result—that unincorporated water

12

users are somehow more expensive to service than water users within City limits—they

13

unsurprisingly suffer from several, fatal, defects:

14

First, the COSS employed an “equity-based investment approach” which is designed

15

to “evaluate rates for private utilities predicated on a return paid to owners of the utility to

16

recover costs from ratepayers and generate profits for owners.” [PIMA000346.] Equity-

17

based investment approaches thus assume the existence of “owners” and “non-owners” —

18

with the “owners” primarily responsible for financial risk. [PIMA000369-370.] This

19

“ownership concept therefore serves as a fundamental basis for determining differences in

20

the cost of service, including the allocation of risk, between owner-customers and non-

21

owner customers.” [PIMA000370 (emphasis added).]

22

However, there is no basis to apply this profit model to Tucson Water, because it has

23

no cost-based identified owners. [PIMA000346.] Rather, all Tucson Water customers bear

24

its financial risks. [See PIMA000349-350.]

25

In applying its analysis, the COSS also considered all “Inside City Customers” as

26

“owners” of Tucson Water, while considering all “Outside City Customers” (i.e., customers

27

in unincorporated areas) non-owners. Yet, the studies defined “Inside City Customers” to

28

include: (1) any customer “located in an incorporated area of Pima County;” (2) any
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1

customer “within tribal lands controlled by the Pascua Yaqui and the Tohono O’Odham;”

2

and (3) TUSD campuses. [PIMA000370; PIMA000367.] This means that customers in

3

areas outside the City of Tucson were considered “Inside City Customers” (i.e., “owners”)

4

for purposes of the COSS. [PIMA000370; PIMA000367.] Because “these customer groups

5

are clearly not customers located with the City of Tucson boundaries and are not customer-

6

owners under the concept of ownership,” it is “improper to assign greater risk to the Inside

7

City Customers class in the COSS.” [PIMA000370.]

8
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9

Second, the COSS failed to consider many key factors that contribute to the true cost
of service, including:

10

a. The fact that unincorporated customers subsidize CAP waters used by the

11

City by paying a disproportionate amount of CAWCD taxes.

12

[PIMA000347; PIMA000367.]

13

b. The fact that unincorporated customers subsidize the costs of treating and

14

conveying water containing contaminants, like perfluoroalkyl substances

15

(aka “PFAS”).1 [PIMA000347; PIMA000367.]

16

c. The fact that unincorporated customers subsidize recycled water produced

17

by Pima County and provided at no charge to the City. [See PIMA000347;

18

PIMA000367.]

19

d. The COSS used consumption as the basis for cost-of-service, but included

20

certain fixed-costs not tied to consumption, like director’s office, billing,

21

metering, and financial and engineering. [PIMA000347; PIMA000367.]

22

e. The COSS did not evaluate average customer elevation data, despite the

23

fact that elevation is a significant contributor to the cost of service.

24

[PIMA000367.]

25
26
27
28

f. The fact that all Tucson Water bills include City sales tax and groundwater
1

For instance, Tucson Water ratepayers are the principal source of funding for the City’s
pilot Central Tucson PFAs Project. See generally, New Pilot Project Sets Stage for FullScale System to Remove PFAs, City of Tucson (April 26, 2022),
https://www.tucsonaz.gov/water/water-matters/may2022/CTPP?utm_medium=email
&utm_source=govdelivery
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protection fees, which only benefit Tucson. [Id.]

2

g. The COSS allocates 100% of the Utility Tax to “Inside City Customers,”
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3

but unincorporated customers also pay these taxes.

4

Third, the COSS did not conduct a customer demand study, rather it used

5

“production data” as an alternative to customer demand. [PIMA000370.] Using production

6

data requires “making assumptions about class demand patterns and peaking factors;” these

7

assumptions were not disclosed in the COSS. [Id.] There are therefore “serious concerns”

8

as to whether costs are accurately reflected in the COSS. [Id.]

9

Fourth, in order to evaluate the differential rate, the COSS applied a higher required

10

“rate of return” to unincorporated customers—apparently to reflect additional risks

11

supposedly borne by “Inside City Customers.” [PIMA000371; see also PIMA000367.]

12

However, the COSS does not explain the basis for the difference in “risk” associated

13

between “Inside City Customers” and “Outside City Customers.” [PIMA000371.] Nor does

14

the COSS attempt to quantify risk differential between “Inside City Customers” and

15

“Outside City Customers.” [Id.] To the contrary, as stated supra, there are no additional

16

risks associated with “Outside City Customers.” [PIMA000349-350; PIMA000371.]

17

Rather, according to the COSS, the “choice of an appropriate rate of return differential is a

18

policy decision.” [PIMA000360; see also PIMA000367 (noting that GRG/Raftelis officials

19

admitted that the rate of return was a policy decision at a September 18, 2022 CWAC

20

meeting).]

21
22

Fifth, the COSS did not evaluate whether the exceptions for Native American tribal
lands and TUSD campuses impacted the overall cost-of-service.

23

Finally, there is at least one additional reason to be skeptical of the COSS: Other

24

water utilities that serve the unincorporated area and the City—such as Metropolitan

25

Domestic Water Improvement District—do not charge a differential rate to unincorporated

26

customers. [PIMA000016.]

27
28

5.

Tucson Water is Not Analogous to Other Municipal Utilities

As to Tucson’s argument that “other” Arizona municipal water suppliers charge
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1

differential rates, Tucson Water is not analogous to “other” municipalities. As stated in

2

Section I.B.1 supra, Tucson Water serves as a regional water source, with a captive

3

consumer base. Thus, while it may be appropriate for “other” municipalities to charge

4

differing rates to unincorporated customers, it is not appropriate here. Moreover, even in

5

“other” jurisdictions, differential rates are only appropriate if they are supported by a

6

legitimate cost-of-service study. No legitimate cost-of-service study supports the

7

differential rates here.

8

6.

9

The Exceptions for Native American Tribes and Tucson Unified
School District Campuses Results in Obvious Discrimination
Among Similarly Situated Customers.
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10
11

Ordinance No. 11881 is additionally flawed because there is no rationale or

12

justification explaining why Native American Tribes and Tucson Unified School District

13

campuses in unincorporated areas are exempt from the differential rates.

14

As detailed in an October 6, 2021 memorandum sent by County Administrator

15

Huckelberry to the Pima County Board of Supervisors, hundreds of unincorporated

16

customers live within 1,000 feet of exempted Native American lands or Tucson Unified

17

School sites. [PIMA000401-408.] For instance, there are over one hundred water meters

18

within 1,000 feet of exempted Collier Elementary School and Sabino High School.

19

[PIMA000405.] Similarly, there are well over fifty water meters within 1,000 feet of

20

exempted John E. White Elementary School and the Tohono O’odham Nation San Xavier

21

District. [PIMA000408.] Moreover, other school districts that are Tucson Water customers

22

and that are located within unincorporated areas are not exempted from the differential

23

rates. This includes Marana and Catalina Foothills School Districts. [PIMA000401.]
In short, “[t]here is no logical reason to explain the exemption other than

24
25

discriminatory intent.” [Id.]

26

II.

LEGAL THEORIES RELATED TO THE COMPLAINT

27

The factual and legal basis for Defendants’ defenses presently known by Defendants

28

are described in part above, and in more detail below. At this early stage, prior to the onset

- 17 -

1

of formal discovery, Defendants are without information as to the availability and

2

applicability of any other defenses in addition to those described below and, therefore,

3

reserve the right to amend this disclosure at a later time to assert any defenses that may be

4

revealed as discovery progresses.

5

A.

6

Municipalities that “engag[e] in a domestic water or wastewater business” must set

7

all water service rates, rate components, fees, service charge adjustments, or increases at a

8

“just and reasonable” price. See A.R.S. § 9-511.01(A), (C). “Every unjust or unreasonable

9

rate or charge demanded or received by a municipality is prohibited and unlawful.” A.R.S.
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10

The Differential Rates are Not “Just and Reasonable” (Count I)

§ 9-511.01(E).

11

The differential rates imposed on unincorporated customers by Ordinance No.

12

118881 are not “just and reasonable.” First, as discussed supra Section I.C, the differential

13

rates established in Ordinance No. 11881 are not tied to actual cost of service to

14

unincorporated areas. See generally Scates v. Arizona Corp. Comms’n, 118 Ariz. 531, 534

15

(App. 1978) (explaining that “just and reasonable” rates required by Ariz. Const. art. XV,

16

§ 3 generally must be based on operating costs); cf. Jung v. City of Phoenix, 160 Ariz. 38,

17

40-41 (1989) (suggesting in dicta that municipalities may charge differential rates to

18

unincorporated customers when doing so is supported by a cost of service study). Second,

19

again explained supra Section I.C., the differential rates established in Ordinance No. 11881

20

are not tethered to the City’s other “policy” justifications and treat similarly situated Tucson

21

Water customers dramatically differently. And, even assuming that differential rates do

22

further the City’s political goals (like annexation), these political goals are not sufficient to

23

establish a “just and reasonable” rate. See Scates, 118 Ariz. at 534 (holding that while there

24

is no set formula to establish a just and reasonable rate, at minimum must “meet the overall

25

operating costs of the utility and produce a reasonable rate of return” (emphasis added)).

26

It is expected that the City will rely on Jung v. City of Phoenix, 160 Ariz. 38 (1989)

27

for the proposition that municipalities may charge differential water rates to unincorporated

28

customers under A.R.S. § 9-511.01(C). This reliance is misplaced. For one, Jung did not
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1

actually hold this; rather, it upheld the Court of Appeals finding that the Plaintiffs could not

2

challenge unequal water rates under 42 U.S.C. § 1983. See Jung, 160 Ariz. at 345. Although

3

some dicta in Jung suggests that municipalities may charge differential rates to

4

unincorporated customers, the rationale supporting that dicta is not present here. The Jung

5

court theorized that a municipality might be able to charge differential rates to

6

unincorporated customers for two reasons: (1) in-city customers “pay for the municipal plan

7

directly. . . and therefore have a preferred claim to the benefits resulting from ownership;”

8

or (2) there was some “[p]roof that service of nonresidents involves greater expenses.” Id.

9

(emphasis added). As explained above however, Tucson Water has no “owners” — rather

10

all customers of Tucson Water bear risk and costs equally. The differential rates are also

11

not supported by a legitimate cost of service study. Jung’s dicta is therefore inapplicable to

12

this case.

13

B.

14

The Differential Rates Treat Similarly Situated Customers Differently,
in Violation of the Common Law (Count II)

15

Under the common law, municipal utilities are not permitted to charge

16

discriminatory rates to similarly situated customers. Town of Wickenburg v. Sabin, 68 Ariz.

17

75, 77-78 (1948) (“A public service corporation is impressed with the obligation of

18

furnishing its service to each patron at the same price it makes to every other patron for the

19

same or substantially the same or similar service.”) (quoting McQuillian Municipal

20

Corporations, 2d Ed., Vol. 4 § 1829); Miller v. Salt River Val. Water Users’ Ass’n, 11 Ariz.

21

App. 256, 260 (1970) (holding that public service corporations are obligated “to provide

22

impartial service and rates to all its customers similarly situated”).

23

This concept is illustrated in Sabin. There, the Town of Wickenburg was the owner

24

of the municipal water and electric utilities with an “exclusive monopoly in these fields

25

within the boundaries of the town.” Sabin, 68 Ariz. at 76. The customary fee for water and

26

electricity was $5.00. Id. But, because Sabin lived in a “tent house”— and notwithstanding

27

that “the water distributing system and the electric lines had been previously extended by

28

[the Town] into the immediate area adjacent to [Sabin’s home]”—the Town refused to

- 19 -

L.L.P.
LAW OFFICES
One South Church Ave., Suite 1500
Tucson, AZ 85701
520-882-1200

Snell & Wilmer

1

provide utility services unless he made a $50.000 deposit “to guarantee the building of a

2

permanent residence on the lot.” Id. The Supreme Court held that the $50.00 deposit was

3

discriminatory. Id. at 78-79. Of note, the Court placed significant weight on the fact that

4

the Town already provided water and electricity services to the area, and that therefore the

5

Town’s claims that the cost of service was higher were unpersuasive. Id. at 79.

6

As in Sabin, so too here. First, water users in unincorporated areas are similarly

7

situated to other Tucson Water users that happen to live within city limits. Water users in

8

unincorporated areas are also similarly situated to other water uses in unincorporated

9

areas—like TUSD and Native American Tribes—that have been exempted from the

10

differential rates in Ordinance No. 11881. See Section I.C. Second, again, the differential

11

rates established in Ordinance No. 11881 are not tied to actual cost of service to

12

unincorporated areas or even to the Town’s political justifications for differential rates, see

13

Section I.C. Indeed, the City has long provided water services to unincorporated areas at

14

the same rates as services to in-city customers, without claiming that the cost to do so is

15

somehow higher than providing services to in-city users. See Sabin, 68 Ariz. at 79. This is

16

pure rate discrimination, invalid under Sabin.

17
18

C.

The Differential Rates Treat Similarly Situated Customers Differently,
in Violation of Equal Protection (Count III)

19

The 14th Amendment to the United States Constitution provides: “No state shall . .

20

. deny to any person within its jurisdiction the equal protection of the laws.” Article II,

21

Section 13 of the Arizona Constitution provides: “No law shall be enacted granting to any

22

citizen, class of citizens, or corporation other than municipal, privileges or immunities

23

which, upon the same terms, shall not equally belong to all citizens or corporations.” The

24

effects of these provisions are “‘essentially the same,’ . . . each generally requiring the law

25

treat all similarly situated persons alike.” State v. Panos, 239 Ariz. 116, 119 ¶ 8 (2016)

26

(quoting Sate v. Lowery, 230 Ariz. 536, 541 ¶ 13 (App. 2012)). Where a challenged law

27

does not impact a suspect classification or fundamental rights, “rational basis” review

28

applies. Big D. Cons. Corp. v. Court of Appeals, 163 Ariz. 560, 566 (1990). “Under the
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1

rational basis test, a statute must be rationally and reasonably related to furthering some

2

legitimate governmental interest.” Id. Ordinance No. 11881 violates these equal protection

3

requirements.

4

First, Ordinance No. 11881 plainly discriminates between several groups of similarly

5

situated ratepayers: (1) Tucson Water customers living in incorporated areas are treated

6

differently than Tucson Water customers living in unincorporated areas; (2) Tucson Water

7

customers living in Native American tribal lands in unincorporated areas are treated

8

differently than Water customers living on non-tribal land; and (3) TUSD campuses in

9

unincorporated areas are treated differently than Tucson Water customers living in

10

unincorporated areas, including other school districts. Because the actual cost of service to

11

all of these identified groups is equal, and because none of the policy justifications for

12

Ordinance No. 11881 (like promoting conservation) are remotely related to these groups,

13

these ratepayers are identical in “all relevant respects” and are similarly situated for

14

purposes of this case. See e.g.. Reinebold v. Bruce, 18 F. 4th 922, 925-926 (7th Cir. 2021).

15

Second, when stripped of its public relations gloss, the City’s true reason for

16

implementing the differential rates in Ordinance No. 11881 becomes clear: it is attempting

17

to use its control over the region’s water source to force customers living in unincorporated

18

areas to vote in favor of annexation. Exploiting water resources to harm customers living in

19

unincorporated areas for purely political reasons is not a legitimate governmental interest.

20

See U.S Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973) (“[A] bare congressional

21

desire to harm a politically unpopular group cannot constitute a legitimate governmental

22

interest.”). This is especially true given that the City has exempted certain, apparently

23

favored, political groups—TUSD campuses and Native American groups—from Ordinance

24

No. 11881’s oppressive rates. See id.

25

Third, even assuming that the City’s espoused justifications for the differential

26

rates—cost of service, incentivizing annexation, disproportionate financial risks,

27

environmental sustainability, and staying consistent with other municipal water utilities—

28

are not rationally related to differential rates, for all the reasons stated supra Section I.C and
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1

Section II.A-B. These justifications are also not rationally related to the exceptions in

2

Ordinance No. 11881 for Native American tribal lands or to the City’s intergovernmental

3

agreement exempting TUSD campuses from the differential rates. See supra Section I.C.

4
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5

D.

The Differential Rates Discriminate on the Basis of Race, in Violation of
Equal Protection (Count IV)

6

The 14th Amendment to the United States Constitution provides: “No state shall . .

7

. deny to any person within its jurisdiction the equal protection of the laws.” Article II,

8

Section 13 of the Arizona Constitution provides: “No law shall be enacted granting to any

9

citizen, class of citizens, or corporation other than municipal, privileges or immunities

10

which, upon the same terms, shall not equally belong to all citizens or corporations.” The

11

effects of these provisions are “’essentially the same,’ . . . each generally requiring the law

12

treat all similarly situated persons alike.” Panos, 239 Ariz. at 119 ¶ 8 (quoting Lowery, 230

13

Ariz. 541 ¶ 13). By treating Tucson Water users residing on Native American tribal lands

14

differently than other Tucson Water customers in unincorporated areas, Ordinance No.

15

11881 violates this principle.

16

1.

17

Strict Scrutiny Applies to Ordinance No. 11881’s Classifications
between Tribal Members and Non-Tribal Members.

18

As a preliminary matter, because Ordinance No. 11881 discriminates between

19

Tucson Water users living on Native American lands and other Tucson Water users living

20

on non-Native American land, strict scrutiny applies. See Tafoya v. City of Albuquerque,

21

751 F.Supp. 1527, 1529-1531 (D.N.M. 1990) (applying strict scrutiny to city ordinance that

22

“allows only New Mexico residents who are members of federally recognized tribes or

23

pueblos, or of the Navajo Nation, to sell wares in Old Town” Albuquerque); see also Ariz.

24

Downs v. Ariz. Horsemen’s Found., 130 Ariz. 550, 555 (1981) (holding that strict scrutiny

25

applies to laws that discriminate among individuals based on a “suspect class”).

26

To be sure, Courts have held that laws treating Native American tribes differently

27

from other individuals are not subject to strict scrutiny analysis on the theory that

28

“regulation of Indian tribes . . . is governance of once-sovereign political communities; it is
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1

not to be viewed as legislation of a ‘racial’ group consisting of ‘Indians.’” United States v.

2

Antelope, 430 U.S. 641, 646 (1977) (quoting Morton v. Mancari, 417 U.S. 535, 553 n. 24

3

(1974)). However, this analysis generally only applies to federal legislation, because of

4

“Congress’ unique obligation” to “further the cause of Indian self-government” and because

5

of long-standing political relationships between Congress and Tribes. See Morton, 417 U.S.

6

at 554-555. However, States and local government “do not enjoy [the] same unique

7

relationship with Indians” as the federal government. Washington v. Confederated Bands

8

& Tribes of Yakima Indian Nation, 439 U.S. 463, 500-501 (1979); Tafoya, 751 F. Supp. at

9

1530 (distinguishing Morton v. Mancari, 471 U.S. 535 on the grounds that, unlike the

10

federal government, “the City of Albuquerque does not have comparable power to treat

11

members of federally recognized Indian tribes. . . differently than other groups of Indians

12

or non-Indians.”). Thus, “States or units of local government” may create laws benefitting

13

Native Americans without implicating strict scrutiny analysis only “in two relatively narrow

14

situations: in the first, the state acts under a particularized, state-specific congressional

15

delegation of jurisdiction; in the second, the state acts to accommodate federal supremacy

16

in the field by enforcing congressionally created federal obligations toward Indian tribes

17

that the federal government would otherwise enforce on its own.” Malabed v. N. Slope

18

Borough, 70 P.3d 416, 423 (Alaska 2003); see also Artichoke Joes California Grand Casino

19

v. Norton, 353 F.3d 712, 734 (9th Cir. 2003) (“[W]hen a state law applies in Indian country

20

as a result of the state’s participation in a federal scheme that ‘readjusts’ jurisdiction over

21

Indians, that state law is reviewed as if it were federal law.” (emphasis added)).

22

Here, Ordinance No. 11881 was not enacted as part of a “congressional delegation

23

of jurisdiction” or in order to “enforce[e] congressionally created federal obligations toward

24

Indian tribes that the federal government would otherwise enforce on its own.” Indeed, the

25

five “critical policy considerations” listed in Ordinance No. 11881 justifying differential

26

rates—supporting annexation, covering disproportionate financial risks, environmental

27

sustainability, cost of service, and staying consistent with other municipalities—have

28

absolutely nothing to do with federal-Tribal relations. See Tafoya, 751 F.Supp. at 1530

- 23 -

1

(noting that the federal government’s obligation to further Indian self-government “should

2

be contrasted with the stated legislative intent of the Albuquerque Ordinance ‘to preserve,

3

protect and promote the educational cultural and artistic interest’” of Old town

4

Albuquerque). This is made evident by the City’s first attempt to implement differential

5

rates in Ordinance No. 11846—which did not contain an exemption for Native American

6

Tribes.

7

Thus, strict scrutiny applies here.
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8

2.

Ordinance No. 11881 Fails Strict Scrutiny

9

Under strict scrutiny, Courts will “uphold the statute only if it is necessary to promote

10

a compelling state interest.” Ariz. Downs, 130 Ariz. at 555. Ordinance No. 11881 fails to

11

meet this “rigorous standard.” See U.S. Chovan, 735 F.3d 1127, 1149 (9th Cir. 2013); see

12

also Bernal v. Fainter, 467 U.S. 216, 219 n. 6 (1984) (“Only rarely are statutes sustained in

13

the face of strict scrutiny.”).

14

First, there is no “compelling” interest justifying the exception in Ordinance No.

15

11881 for Tribes. As mentioned, the five justifications for differential rates found in

16

Ordinance No. 11881 make no mention of Tribal-governmental relations, and, unlike the

17

federal government, the City of Tucson “does not have comparable power to treat members

18

of federally recognized Indian tribes. . . differently than other groups of Indians or non-

19

Indians.” Tafoya, 751 F. Supp. at 1530.

20

Second, even if there is some compelling reason for exempting Tucson Water uses

21

in Native American tribal lands from the differential rates found in Ordinance No. 11881

22

(and there is not), exempting tribal lands is not “necessary” to promote that interest. As

23

explained supra Section I.C., none of the espoused justifications for differential rates in

24

Ordinance No. 11881 have any connection to Native American tribal lands.

25

E.

26

Article IV, Part 2, Section 19 of the Arizona Constitution prohibits governments

27

from enacting “special laws”. See also Sherman v. City of Tempe, 202 Ariz. 339, 341-342

28

¶¶ 22-27 (2002) (applying Art. IV, pt. 2, § 19 to city ordinance); Bonito Partners, LLC v.

Ordinance No. 11881 is an Impermissible Special Law
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1

City of Flagstaff, 229 Ariz. 75, 82 ¶¶ 24-26 (App. 2012) (same). “The purpose of

2

proscribing special or local legislation is to prevent the legislature from providing benefits

3

or favors to certain groups or localities.” State Compensation Fund v. Symington, 174 Ariz.

4

188, 192 (1993). Courts apply a three-part test to decide if a law is an improper special law:

5

(1) the law must have a rational relationship to a legitimate governmental objective (2) the

6

classification the law makes must be legitimate, encompassing all members that are

7

similarly situated, and (3) “the classification must be elastic, allowing ‘other individuals or

8

entities to come within’ and move out of the class.” Gallardo v. State, 236 Ariz. 84, 88 ¶ 11

9

(2014) (quotation omitted). “If one of these three requirements is not met, the legislation is
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10

invalid.” State Compensation Fund, 174 Ariz. at 192 (emphasis added).

11

Here, as explained supra Section II.C, Ordinance No. 11881 lacks any rational

12

relationship to a legitimate government purposes. Similarly, as explained supra Section I.C,

13

the classifications in Ordinance No. 11881—distinguishing between Tucson Water users

14

living in incorporated areas, users living in unincorporated areas, users on Native American

15

tribal land, and TUSD campuses—do not encompass all similarly situated members.

16

Because the cost of service is the same to all of these groups, they are “similarly situated”

17

for purposes of water rates. Because Ordinance No. 11881 fails the first two elements of

18

the special laws analysis, it is invalid under Article IV, Part 2, Section 19.2 See State

19

Compensation Fund, 174 Ariz. at 192.

20

IV.

WITNESSES EXPECTED TO BE CALLED AT TRIAL

21

At this early stage, Pima County has not yet identified witnesses it expects to call at

22

trial but anticipates calling some of the persons identified in Section V, below, as witnesses.

23

V.

24
25

PERSONS WITH RELEVANT KNOWLEDGE AND INFORMATION
The following persons are expected to have knowledge regarding the circumstances

27

surrounding this litigation.
1.
Regina Romero
c/o Gust Rosenfeld P.L.C.
One East Washington Street, Suite 1600

28

2

26

Pima County does not dispute that the classifications in Ordinance No. 11881 are elastic.
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1

Phoenix, Arizona 85004

2

Regina Romero is the Mayor of Tucson and a named Defendant in this action. She

3

is expected to have knowledge about the facts underlying Pima County’s complaint. In

4

particular, Mayor Romero is expected to have knowledge related to: (1) Tucson Water’s

5

role as regional water supplier; (2) the five alleged justifications for differential water rates

6

included in Ordinance No. 11881 (increasing annexation, disproportionate financial risk,

7

environmental sustainability, cost of service, and staying consistent with other municipal

8

utilities); (3) the City of Tucson’s ongoing efforts to increase annexation and/or

9

incorporation into the City; (4) the exception in Ordinance No. 11881 for Tucson Water

10

users on Native American tribal lands; and (5) the intragovernmental agreement between

11

TUSD campuses and the City, exempting TUSD campuses in unincorporated areas from

12

differential rates.

13
14
15

2.

Lane Santa Cruz
c/o Gust Rosenfeld P.L.C.
One East Washington Street, Suite 1600
Phoenix, Arizona 85004

16

Lane Santa Cruz is a Tucson City Councilmember for Ward One and is a named

17

Defendant in this action. She is expected to have knowledge about the facts underlying Pima

18

County’s complaint. In particular, Councilmember Cruz is expected to have knowledge

19

related to: (1) Tucson Water’s role as regional water supplier; (2) the five alleged

20

justifications for differential water rates included in Ordinance No. 11881 (increasing

21

annexation, disproportionate financial risk, environmental sustainability, cost of service,

22

and staying consistent with other municipal utilities); (3) the City of Tucson’s ongoing

23

efforts to increase annexation and/or incorporation into the City; (4) the exception in

24

Ordinance No. 11881 for Tucson Water users on Native American tribal lands; and (5) the

25

intragovernmental agreement between TUSD campuses and the City, exempting TUSD

26

campuses in unincorporated areas from differential rates.
3.
Paul Cunningham
c/o Gust Rosenfeld P.L.C.
One East Washington Street, Suite 1600

27
28
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2

Paul Cunningham is a Tucson City Councilmember for Ward Two and a named

3

Defendant in this action. He is expected to have knowledge about the facts underlying Pima

4

County’s complaint. In particular, Councilmember Cunningham is expected to have

5

knowledge related to: (1) Tucson Water’s role as regional water supplier; (2) the five alleged

6

justifications for differential water rates included in Ordinance No. 11881 (increasing

7

annexation, disproportionate financial risk, environmental sustainability, cost of service,

8

and staying consistent with other municipal utilities); (3) the City of Tucson’s ongoing

9

efforts to increase annexation and/or incorporation into the City; (4) the exception in

10

Ordinance No. 11881 for Tucson Water users on Native American tribal lands; and (5) the

11

intragovernmental agreement between TUSD campuses and the City, exempting TUSD

12

campuses in unincorporated areas from differential rates.

13
14
15

4.

Kevin Dahl
c/o Gust Rosenfeld P.L.C.
One East Washington Street, Suite 1600
Phoenix, Arizona 85004

16

Kevin Dahl is a Tucson City Councilmember for Ward Three and a named Defendant

17

in this action. He is expected to have knowledge about the facts underlying Pima County’s

18

complaint. In particular, Councilmember Dahl is expected to have knowledge related to: (1)

19

Tucson Water’s role as regional water supplier; (2) the five alleged justifications for

20

differential water rates included in Ordinance No. 11881 (increasing annexation,

21

disproportionate financial risk, environmental sustainability, cost of service, and staying

22

consistent with other municipal utilities); (3) the City of Tucson’s ongoing efforts to

23

increase annexation and/or incorporation into the City; (4) the exception in Ordinance No.

24

11881 for Tucson Water users on Native American tribal lands; and (5) the

25

intragovernmental agreement between TUSD campuses and the City, exempting TUSD

26

campuses in unincorporated areas from differential rates.
5.
Nikki Lee
c/o Gust Rosenfeld P.L.C.
One East Washington Street, Suite 1600

27
28
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2

Nikki Lee is a Tucson City Councilmember for Ward Four and a named Defendant

3

in this action. She is expected to have knowledge about the facts underlying Pima County’s

4

complaint. In particular, Councilmember Lee is expected to have knowledge related to: (1)

5

Tucson Water’s role as regional water supplier; (2) the five alleged justifications for

6

differential water rates included in Ordinance No. 11881 (increasing annexation,

7

disproportionate financial risk, environmental sustainability, cost of service, and staying

8

consistent with other municipal utilities); (3) the City of Tucson’s ongoing efforts to

9

increase annexation and/or incorporation into the City; (4) the exception in Ordinance No.

10

11881 for Tucson Water users on Native American tribal lands; and (5) the

11

intragovernmental agreement between TUSD campuses and the City, exempting TUSD

12

campuses in unincorporated areas from differential rates.

13
14
15

6.

Richard Fimbres
c/o Gust Rosenfeld P.L.C.
One East Washington Street, Suite 1600
Phoenix, Arizona 85004

16

Richard Fimbres is a Tucson City Councilmember for Ward Five and a named

17

Defendant in this action. He is expected to have knowledge about the facts underlying Pima

18

County’s complaint. In particular, Councilmember Fimbres is expected to have knowledge

19

related to: (1) Tucson Water’s role as regional water supplier; (2) the five alleged

20

justifications for differential water rates included in Ordinance No. 11881 (increasing

21

annexation, disproportionate financial risk, environmental sustainability, cost of service,

22

and staying consistent with other municipal utilities); (3) the City of Tucson’s ongoing

23

efforts to increase annexation and/or incorporation into the City; (4) the exception in

24

Ordinance No. 11881 for Tucson Water users on Native American tribal lands; and (5) the

25

intragovernmental agreement between TUSD campuses and the City, exempting TUSD

26

campuses in unincorporated areas from differential rates.
7.
Steve Kozachik
c/o Gust Rosenfeld P.L.C.
One East Washington Street, Suite 1600

27
28
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2

Steve Kozachik is a Tucson City Councilmember for Ward Six and a named

3

Defendant in this action. He is expected to have knowledge about the facts underlying Pima

4

County’s complaint. In particular, Councilmember Kozachik is expected to have knowledge

5

related to: (1) Tucson Water’s role as regional water supplier; (2) the five alleged

6

justifications for differential water rates included in Ordinance No. 11881 (increasing

7

annexation, disproportionate financial risk, environmental sustainability, cost of service,

8

and staying consistent with other municipal utilities); (3) the City of Tucson’s ongoing

9

efforts to increase annexation and/or incorporation into the City; (4) the exception in

10

Ordinance No. 11881 for Tucson Water users on Native American tribal lands; and (5) the

11

intragovernmental agreement between TUSD campuses and the City, exempting TUSD

12

campuses in unincorporated areas from differential rates.

13
14
15

8.

Michael Ortega
c/o Gust Rosenfeld P.L.C.
One East Washington Street, Suite 1600
Phoenix, Arizona 85004

16

Michael Ortega is the Tucson City Manager. He is expected to have knowledge about

17

the facts underlying Pima County’s complaint. In particular, Mr. Ortega is expected to have

18

knowledge related to: (1) Tucson Water’s role as regional water supplier; (2) the five alleged

19

justifications for differential water rates included in Ordinance No. 11881 (increasing

20

annexation, disproportionate financial risk, environmental sustainability, cost of service,

21

and staying consistent with other municipal utilities); (3) the City of Tucson’s ongoing

22

efforts to increase annexation and/or incorporation into the City; (4) the exception in

23

Ordinance No. 11881 for Tucson Water users on Native American tribal lands; and (5) the

24

intragovernmental agreement between TUSD campuses and the City, exempting TUSD

25

campuses in unincorporated areas from differential rates.
9.
Rex Scott
c/o Snell & Wilmer L.L.P.
One South Church Ave., Suite 1500
Tucson, Arizona 85701

26
27
28

Rex Scott is a Pima County Supervisor for District 1. He is expected to have
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1

knowledge about the facts underlying Pima County’s complaint. In particular, Supervisor

2

Scott is expected to have knowledge related to: (1) Tucson Water’s role as regional water

3

supplier; (2) the five alleged justifications for differential water rates included in Ordinance

4

No. 11881 (increasing annexation, disproportionate financial risk, environmental

5

sustainability, cost of service, and staying consistent with other municipal utilities); (3) the

6

City of Tucson’s ongoing efforts to increase annexation and/or incorporation into the City;

7

(4) the exception in Ordinance No. 11881 for Tucson Water users on Native American tribal

8

lands; (5) the intragovernmental agreement between TUSD campuses and the City,

9

exempting TUSD campuses in unincorporated areas from differential rates; (6) the impact

10

that differential rates has on Tucson Water customers in unincorporated areas, including the

11

County.
10.
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12
13
14

Matt Heinz
c/o Snell & Wilmer L.L.P.
One South Church Ave., Suite 1500
Tucson, Arizona 85701

Matt Heinz is a Pima County Supervisor for District 2. He is expected to have
15
knowledge about the facts underlying Pima County’s complaint. In particular, Supervisor
16
Heinz is expected to have knowledge related to: (1) Tucson Water’s role as regional water
17
supplier; (2) the five alleged justifications for differential water rates included in Ordinance
18
No. 11881 (increasing annexation, disproportionate financial risk, environmental
19
sustainability, cost of service, and staying consistent with other municipal utilities); (3) the
20
City of Tucson’s ongoing efforts to increase annexation and/or incorporation into the City;
21
(4) the exception in Ordinance No. 11881 for Tucson Water users on Native American tribal
22
lands; (5) the intragovernmental agreement between TUSD campuses and the City,
23
exempting TUSD campuses in unincorporated areas from differential rates; (6) the impact
24
that differential rates has on Tucson Water customers in unincorporated areas, including the
25
County.
26
27
28

11.

Sharon Bronson
c/o Snell & Wilmer L.L.P.
One South Church Ave., Suite 1500
Tucson, Arizona 85701
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1

Sharon Bronson is a Pima County Supervisor for District 3 and the Chair of the Pima

2

County Board of Supervisors. She is expected to have knowledge about the facts underlying

3

Pima County’s complaint. In particular, Supervisor Bronson is expected to have knowledge

4

related to: (1) Tucson Water’s role as regional water supplier; (2) the five alleged

5

justifications for differential water rates included in Ordinance No. 11881 (increasing

6

annexation, disproportionate financial risk, environmental sustainability, cost of service,

7

and staying consistent with other municipal utilities); (3) the City of Tucson’s ongoing

8

efforts to increase annexation and/or incorporation into the City; (4) the exception in

9

Ordinance No. 11881 for Tucson Water users on Native American tribal lands; (5) the

10

intragovernmental agreement between TUSD campuses and the City, exempting TUSD

11

campuses in unincorporated areas from differential rates; (6) the impact that differential

12

rates has on Tucson Water customers in unincorporated areas, including the County.

13

Supervisor Bronson is also expected to have knowledge regarding the 1979 IGA and the

14

2000 Supplemental IGA.

15
16
17

12.

Steve Christy
c/o Snell & Wilmer L.L.P.
One South Church Ave., Suite 1500
Tucson, Arizona 85701

18

Steve Christy is a Pima County Supervisor for District 4. He is expected to have

19

knowledge about the facts underlying Pima County’s complaint. In particular, Supervisor

20

Christy is expected to have knowledge related to: (1) Tucson Water’s role as regional water

21

supplier; (2) the five alleged justifications for differential water rates included in Ordinance

22

No. 11881 (increasing annexation, disproportionate financial risk, environmental

23

sustainability, cost of service, and staying consistent with other municipal utilities); (3) the

24

City of Tucson’s ongoing efforts to increase annexation and/or incorporation into the City;

25

(4) the exception in Ordinance No. 11881 for Tucson Water users on Native American tribal

26

lands; (5) the intragovernmental agreement between TUSD campuses and the City,

27

exempting TUSD campuses in unincorporated areas from differential rates; (6) the impact

28

that differential rates has on Tucson Water customers in unincorporated areas, including the
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1
2
3
4

County.
13.

Adelita Grijalva
c/o Snell & Wilmer L.L.P.
One South Church Ave., Suite 1500
Tucson, Arizona 85701

Adelita Grijalva is a Pima County Supervisor for District 5 and is the Vice Chair of
5
the Pima County Board of Supervisors. She is expected to have knowledge about the facts
6
underlying Pima County’s complaint. In particular, Supervisor Grijalva is expected to have
7
knowledge related to: (1) Tucson Water’s role as regional water supplier; (2) the five alleged
8
justifications for differential water rates included in Ordinance No. 11881 (increasing
9
annexation, disproportionate financial risk, environmental sustainability, cost of service,
10
and staying consistent with other municipal utilities); (3) the City of Tucson’s ongoing
11
efforts to increase annexation and/or incorporation into the City; (4) the exception in
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12
Ordinance No. 11881 for Tucson Water users on Native American tribal lands; (5) the
13
intragovernmental agreement between TUSD campuses and the City, exempting TUSD
14
campuses in unincorporated areas from differential rates; (6) the impact that differential
15
16
17
18

rates has on Tucson Water customers in unincorporated areas, including the County.
14.
Jan Lesher
c/o Snell & Wilmer L.L.P.
One South Church Ave., Suite 1500
Tucson, Arizona 85701

19

Jan Lesher is the Pima County Administrator. She is expected to have knowledge

20

about the facts underlying Pima County’s complaint. In particular, Ms. Lesher is expected

21

to have knowledge related to: (1) Tucson Water’s role as regional water supplier; (2) the

22

five alleged justifications for differential water rates included in Ordinance No. 11881

23

(increasing annexation, disproportionate financial risk, environmental sustainability, cost

24

of service, and staying consistent with other municipal utilities); (3) the City of Tucson’s

25

ongoing efforts to increase annexation and/or incorporation into the City; (4) the exception

26

in Ordinance No. 11881 for Tucson Water users on Native American tribal lands; (5) the

27

intragovernmental agreement between TUSD campuses and the City, exempting TUSD

28

campuses in unincorporated areas from differential rates; (6) the impact that differential
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1
2
3
4

rates has on Tucson Water customers in unincorporated areas, including the County.
15.
C.H. (“Chuck”) Huckelberry3
c/o Snell & Wilmer L.L.P.
One South Church Ave., Suite 1500
Tucson, Arizona 85701
Chuck Huckelberry is a former Pima County Administrator. In this role, Mr.

5
Huckelberry drafted a series of correspondence criticizing the City’s proposed differential
6
rate structure and explaining why the City’s espoused justifications did not justify
7
differential rates. Thus, Mr. Huckelberry is expected to have knowledge related to: (1)
8
Tucson Water’s role as regional water supplier; (2) the reasons why the five alleged
9
justifications for differential water rates included in Ordinance No. 11881 (increasing
10
annexation, disproportionate financial risk, environmental sustainability, cost of service,
11
and staying consistent with other municipal utilities) do not support differential rates for
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12
certain customers in unincorporated areas; (3) the many defects with the GRG/Raftelis
13
Phase 1 and Phase 2 Cost of Service Studies; (4) the City of Tucson’s ongoing efforts to
14
increase annexation and/or incorporation into the City; (5) the reason why the espoused
15
rationales for differential water rates in Ordinance No. 11881 do not justify exempting
16
Native American tribal lands or TUSD campuses; and (6) the impact that differential rates
17
has on Tucson Water customers in unincorporated areas, including the County. Mr.
18
Huckelberry is also expected to have knowledge regarding the 1979 IGA and the 2000
19
Supplemental IGA.
20

16.

21
22

Dr. Yves Khawam
c/o Snell & Wilmer L.L.P.
One South Church Ave., Suite 1500
Tucson, Arizona 85701

23

Dr. Yves Khawam is the Assistant County Administrator for Public Works for Pima

24

County. In this role, Dr. Khawam drafted a series of correspondence criticizing the City’s

25

proposed differential rate structure and the GRG/Raftelis Phase 1 and Phase 2 Cost of

26

Service Studies. Thus, Dr. Khawam is expected to have knowledge related to: (1) Tucson

27
28

3

Mr. Huckelberry is currently dealing with a serious medical issue that may impact his
availability to testify in this action.
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1

Water’s role as regional water supplier; (2) the reasons why the five alleged justifications

2

for differential water rates included in Ordinance No. 11881 (increasing annexation,

3

disproportionate financial risk, environmental sustainability, cost of service, and staying

4

consistent with other municipal utilities) do not support differential rates for certain

5

customers in unincorporated areas; (3) the many defects with the GRG/Raftelis Phase 1 and

6

Phase 2 Cost of Service Studies; (4) the reason why the espoused rationales for differential

7

water rates in Ordinance No. 11881 do not justify exempting Native American tribal lands

8

or TUSD campuses; (5) the impact that differential rates has on Tucson Water customers

9

in unincorporated areas, including the County.

10

17.

11
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12

Thomas Bourassa
Thomas J. Bourassa, CPA
139 W. Wood Drive
Phoenix, Arizona 85029

13

Thomas Bourassa is a certified public accountant. In this role, Mr. Bourassa drafted

14

an analysis criticizing the GRG/Raftelis Phase 1 and Phase 2 Cost of Service Studies for

15

the Southern Arizona Home Builders Association. Thus, Mr. Bourassa is expected to have

16

knowledge related to the many defects with the GRG/Raftelis Phase 1 and Phase 2 Cost of

17

Service Studies.

18

18.

19
20
21
22
23
24
25
26

Harold Smith
Raftelis Financial Consultants, Inc.
5619 DTC Parkway, Suite 850
Greenwood Village, Colorado 8011

Harold Smith is a Vice President of Raftelis Financial Consultants, Inc. On
information and belief, Mr. Smith either drafted or supervised the GRG/Raftelis Phase 1
and Phase 2 Cost of Service Studies. Mr. Smith is thus expected to have knowledge related
to those studies.
19.

Deborah Galardi
Galardi Rothstein Group
7327 SW Barnes Road, Unit 224
Portland, Oregon 97225

27

Deborah Galardi is a Principal at Galardi Rothstein Group. On information and

28

belief, Ms. Galardi either drafted or supervised the GRG/Raftelis Phase 1 and Phase 2 Cost
- 34 -

1
2

of Service Studies. Ms. Galardi is thus expected to have knowledge related to those studies.
20.

3

Snell & Wilmer

L.L.P.
LAW OFFICES
One South Church Ave., Suite 1500
Tucson, AZ 85701
520-882-1200

4

Mark Taylor
Citizens’ Water Advisory Committee
P.O. Box 27210
Tucson, Arizona 85726

5

Among other positions, Mark Taylor is the Chair of the Citizen Water Advisory

6

Committee. In this role he co-drafted a memorandum to the Tucson City Council and Mayor

7

raising a litany of concerns with then-proposed (and subsequently adopted) differential rate

8

structure for Tucson Water customers living in unincorporated areas. Accordingly, Mr.

9

Taylor is expected to have knowledge regarding the City’s alleged justifications for

10

differential water rates included in Ordinance No. 11881 (increasing annexation,

11

disproportionate financial risk, environmental sustainability, cost of service, and staying

12

consistent with other municipal utilities).

13

21.

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

John Kmeic
Tucson Water Department
310 W. Alameda Street
Tucson, Arizona 85701

John Kmeic is Tucson Water’s acting director. Mr. Kmeic is expected to have
knowledge related to: (1) Tucson Water’s role as regional water supplier; (2) the five alleged
justifications for differential water rates included in Ordinance No. 11881 (increasing
annexation, disproportionate financial risk, environmental sustainability, cost of service,
and staying consistent with other municipal utilities); (3) the GRG/Raftelis Phase 1 and
Phase 2 Cost of Service Studies ; (4) the exception in Ordinance No. 11881 for Tucson
Water users on Native American tribal lands; (5) the intragovernmental agreement between
TUSD campuses and the City, exempting TUSD campuses in unincorporated areas from
differential rates; and (6) the impact that differential rates has on Tucson Water customers
in unincorporated areas.
22.

Alison Jones
Citizens’ Water Advisory Committee
P.O. Box 27210
Tucson, Arizona 85726

Among other positions, Alison Jones is the Vice-Chair of the Citizen Water Advisory
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1

Committee. In this role she co-drafted a memorandum to the Tucson City Council and

2

Mayor raising a litany of concerns with then-proposed (and subsequently adopted)

3

differential rate structure for Tucson Water customers living in unincorporated areas.

4

Accordingly, Ms. Jones is expected to have knowledge regarding the City’s alleged

5

justifications for differential water rates included in Ordinance No. 11881 (increasing

6

annexation, disproportionate financial risk, environmental sustainability, cost of service,

7

and staying consistent with other municipal utilities).

8

23.

9
10
11
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12
13
14
15
16
17
18
19
20
21

Timothy Thomure
City of Tucson
City Manager’s Office, City Hall, 10th Floor
255 W. Alameda
Tucson, Arizona 85701

Timothy Thomure is current Tucson Assistant City Manager and was formerly the
Director of Tucson Water. In his role as Tucson Assistant City Manager, Mr. Thomure
drafted a document titled “Fiscal Year 21-22 Water Rates” which listed supposed
justifications for differential water rates to be imposed on Tucson Water users living in
unincorporated areas. Mr. Thomure is expected to have knowledge regarding the City’s
alleged justifications for differential water rates included in Ordinance No. 11881
(increasing annexation, disproportionate financial risk, environmental sustainability, cost
of service, and staying consistent with other municipal utilities).
24.

Carmine DeBonis, Jr.
c/o Snell & Wilmer L.L.P.
One South Church Ave., Suite 1500
Tucson, Arizona 85701

22

Carmine DeBonis Jr. is Pima County’s Deputy County Administrator for Public

23

Works. In this role, Mr. DeBonis was “cc’d” on several memorandums related to Tucson’s

24

proposed differential rates. Mr. DeBonis is expected to have knowledge related to: (1)

25

Tucson Water’s role as regional water supplier; (2) the reasons why the five alleged

26

justifications for differential water rates included in Ordinance No. 11881 (increasing

27

annexation, disproportionate financial risk, environmental sustainability, cost of service,

28

and staying consistent with other municipal utilities) do not support differential rates for
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1

certain customers in unincorporated areas; (3) the many defects with the GRG/Raftelis

2

Phase 1 and Phase 2 Cost of Service Studies; (4) the City of Tucson’s ongoing efforts to

3

increase annexation and/or incorporation into the City; (5) the reason why the espoused

4

rationales for differential water rates in Ordinance No. 11881 do not justify exempting

5

Native American tribal lands or TUSD campuses; and (6) the impact that differential rates

6

has on Tucson Water customers in unincorporated areas, including the County.
25.

7
8

Snell & Wilmer

L.L.P.
LAW OFFICES
One South Church Ave., Suite 1500
Tucson, AZ 85701
520-882-1200

9

Jackson Jenkins
c/o Snell & Wilmer L.L.P.
One South Church Ave., Suite 1500
Tucson, Arizona 85701

10

Jackson Jenkins is the Director of Pima County’s Regional Wastewater Reclamation

11

Department. In this role, Mr. Jenkins was “cc’d” on several memorandums related to

12

Tucson’s proposed differential rates. Mr. Jenkins is expected to have knowledge related to:

13

(1) Tucson Water’s role as regional water supplier; (2) the many defects with the

14

GRG/Raftelis Phase 1 and Phase 2 Cost of Service Studies.
26.

15
16
17
18
19
20
21
22
23
24

Kathy Chavez
c/o Snell & Wilmer L.L.P.
One South Church Ave., Suite 1500
Tucson, Arizona 85701

Kathy Chavez is the Pima County’s Water Policy Manager. In this role, Ms. Chavez
was “cc’d” on several memorandums related to Tucson’s proposed differential rates. Ms.
Chavez is expected to have knowledge related to: (1) Tucson Water’s role as regional water
supplier; (2) the many defects with the GRG/Raftelis Phase 1 and Phase 2 Cost of Service
Studies.
27.

Silvia Amparano
Tucson Water Department
310 W. Alameda Street
Tucson, Arizona 85701

25

Silvia Amparano is a Deputy Director of Tucson Water. Ms. Amparano is expected

26

to have knowledge regarding: (1) Tucson Water’s role as regional water supplier; (2) the

27

five alleged justifications for differential water rates included in Ordinance No. 11881

28

(increasing annexation, disproportionate financial risk, environmental sustainability, cost
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1

of service, and staying consistent with other municipal utilities); (3) the GRG/Raftelis Phase

2

1 and Phase 2 Cost of Service Studies ; (4) the exception in Ordinance No. 11881 for Tucson

3

Water users on Native American tribal lands; (5) the intragovernmental agreement between

4

TUSD campuses and the City, exempting TUSD campuses in unincorporated areas from

5

differential rates; and (6) the impact that differential rates has on Tucson Water customers

6

in unincorporated areas.

7

28.

8

Karin Uhlich
Current Address Unknown

Karin Uhlich was a Tucson City Councilmember for Ward Three during times
9
relevant to this litigation. She is expected to have knowledge about the facts underlying
10
Pima County’s complaint. In particular, Ms. Uhlich is expected to have knowledge related
11
to: (1) Tucson Water’s role as regional water supplier; (2) the five alleged justifications for

Snell & Wilmer

L.L.P.
LAW OFFICES
One South Church Ave., Suite 1500
Tucson, AZ 85701
520-882-1200

12
differential water rates included in Ordinance No. 11881 (increasing annexation,
13
disproportionate financial risk, environmental sustainability, cost of service, and staying
14
consistent with other municipal utilities); (3) the City of Tucson’s ongoing efforts to
15
increase annexation and/or incorporation into the City; (4) the exception in Ordinance No.
16
11881 for Tucson Water users on Native American tribal lands; and (5) the
17
intragovernmental agreement between TUSD campuses and the City, exempting TUSD
18
campuses in unincorporated areas from differential rates.
19

29.

20
21
22
23
24
25
26
27
28

Belinda Oden
520-204-6125
Current Address Unknown

Belinda Oden is a former Tucson Water employee. She is expected to have
knowledge related to the justifications (or lack thereof) for differential rates in
unincorporated areas.
30.

Paul Bucky
10206 E. Placita Cresta Mia
Tucson, Arizona 85749
520-204-6125

Paul Bucky is a Tucson Water customer living in unincorporated Pima County. He
has been negatively impacted by Ordinance No. 11881’s differential rate. As such, he is
- 38 -

1

expected to have knowledge related to the impact that that ordinance has had on

2

unincorporated Tucson Water customers.
31.

3
4
5
6

Scott Welsh is a Tucson Water customer living in unincorporated Pima County.

7

Because of the differential rates contained in Ordinance No. 11881, Mr. Welsh currently

8

pays around $139 more per month for water than his in-city neighbor. As such, he is

9

expected to have knowledge related to the impact that that ordinance has had on

10

unincorporated Tucson Water customers.

11

V.

L.L.P.
LAW OFFICES
One South Church Ave., Suite 1500
Tucson, AZ 85701
520-882-1200

WITNESS STATEMENTS
Pima County is not presently aware of any statements that satisfy the definitions set

12

Snell & Wilmer

Scott Welsh
Dswelchs77@gmail.com
520-885-1861
Current Address Unknown

13

forth in Ariz. R. Civ. P. 26(b)(3)(C)(i) and (ii).

14

VI.

EXPERT WITNESSES

15

Pima County has not yet identified the expert witnesses it intends to call at trial. Pima

16

County will supplement this disclosure as necessary in accordance with the Arizona Rules

17

of Civil Procedure and the schedule established by the Court.

18

VII.

DAMAGES
Pima County does not seek monetary damages in this action. However, Pima County

19
20

reserves the right to seek its attorneys’ fees and costs to the extent allowable by law.

21

IX.

TRIAL DOCUMENTS

22

Pima County has not yet determined what documents it plans to use as trial exhibits,

23

but anticipates using several documents identified in Section X, below, and will supplement

24

this disclosure as necessary in accordance with the Arizona Rules of Civil Procedure and

25

the schedule established by the Court.

26

X.

27
28

POTENTIALLY RELEVANT DOCUMENTS
Pima County identifies the following documents within its possession, custody, or

control that are relevant or potentially relevant to this litigation:
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1

1.

Tucson City Ordinance No. 11881. [PIMA000001-6.]

2

2.

Memorandum from Pima County Board of Supervisors to Tucson Mayor

3

Regina Romero re: Differential Water Rates for Unincorporated Tucson Customers (Aug.

4

13, 2021). [PIMA000007-17.]

5

3.

6

Tucson Mayor Regina Romero re: Differential Water Rates for Unincorporated Tucson

7

Customers (Aug. 13, 2021) [PIMA000018-166.]

8
9

4.

11

5.

Intergovernmental Agreement entered into between Pima County and the City

of Tucson on June 26, 1979. [PIMA000174-206.]

12
L.L.P.
LAW OFFICES
One South Church Ave., Suite 1500
Tucson, AZ 85701
520-882-1200

Complaint, City of Tucson v. Pima County et al., No. 17027 (Super. Ct. Nov.

17, 1977). [PIMA000167-173.]

10

Snell & Wilmer

Exhibits cited in Memorandum from Pima County Board of Supervisors to

6.

Supplement Intergovernmental Agreement “Relating to Effluent” entered

13

into between Pima County and the City of Tucson on February 8, 2000, with subsequent

14

addendums. [PIMA000207-308.]

15
16

7.

Chair, to Tucson Mayor and City Council (Mar. 30, 2021). [PIMA000309-311.]

17
18

Letter from Mark Taylor, CWAC Chair, and Alison Jones, CWAC Vice

8.

Letter from Chuck Huckelberry, County Administrator, to Pima County

Board of Supervisors (May 10, 2021). [PIMA000312-333.]

19

9.

GRG/Raftelis Phase 1 Cost of Service Study. [PIMA334-344.]

20

10.

Letter from Dr. Yves Khawam to CWAC (July 30, 2021). [PIMA000345-

11.

Letter from Dr. Yves Khawam to CWAC (Sept. 8, 2021). [PIMA000349-

24

12.

GRG/Raftelis Phase 2 Cost of Service Study. [PIMA000352-365.]

25

13.

Letter from Chuck Huckelberry, County Administrator, to Pima County

21

348.]

22
23

26
27
28

351.]

Board of Supervisors (Sept. 22, 2021). [PIMA000366-3768]
14.

Memorandum from Thomas J. Bourassa, CPA to David Godlewski,

President, Southern Arizona Home Builders Association (Oct. 18, 2021). [PIMA000369-
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1

372.]

2

15.

3

County Board of Supervisors re: City of Tucson Water Policy Related to Differential Rates,

4

(Mar. 16, 2021). [PIMA000373-386.]

5

16.

County Board of Supervisors re: Whitepaper Regarding Annexation and Incorporation and

7

the Impact on State Shared Revenues and other Related Issues

8

[PIMA000387-400.]
17.

(Apr. 30, 2021).

Memorandum from Chuck Huckelberry, County Administrator, to Pima

10

County Board of Supervisors re: Tucson Water Proposed Discriminatory Water Rates (Oct.

11

6, 2021). [PIMA000401-408.]

12
L.L.P.
LAW OFFICES
One South Church Ave., Suite 1500
Tucson, AZ 85701
520-882-1200

Memorandum from Chuck Huckelberry, County Administrator, to Pima

6

9

Snell & Wilmer

Memorandum from Chuck Huckelberry, County Administrator, to Pima

18.

Memorandum from George Brinsko, Director of Pima County Wastewater

13

Management Department, to James E. Riley, Assistant County manager, re: Briefing on

14

Effluent Ownership and Effluent Use (Feb. 5, 1985). [PIMA000409-411.]

15
16

19.

and Council Water Policies – Effluent Policies. [PIMA000412-426.]

17
18

June 24, 1985 Mayor and Council Communication re: Amendment to Mayor

20.

Intergovernmental Agreement Between Pima County and the City of Tucson

for Implementation of the Conservation Effluent Pool. [PIMA000427-441.]

19

21.

June 22, 2021 Mayor and Council Communication re: Public Hearing:

20

Amending Tucson Code to Implement a Differential rate Structure for Tucson Water

21

Customers Located in Unincorporated Pima County (Outside City) (Continued from June

22

8, 2021 Meeting). [PIMA000442-447.]

23

22.

24

[PIMA000448.]

25

23.

26

Attachment C to June 22, 2021 Mayor and Council Communication.

[PIMA000449-450.]

27
28

Attachment A to June 22, 2021 Mayor and Council Communication.

24.

Mayor and Council June 22, 2021 Regular Meeting Minutes. [PIMA000451-

459.]
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1

25.

Tucson Ordinance No. 11846. [PIMA000460-464.]

2

26.

Letter from Michael Ortega, City Manager, to C.H. Huckelberry, County

3

Administrator re: Your letter dated June 24, 2021/Participation in the Proposed City Cost

4

of Service Study Associated with Providing Water Service to Unincorporated Residents

5

(July 9, 2021). [PIMA000465-466.]

6

L.L.P.
LAW OFFICES
One South Church Ave., Suite 1500
Tucson, AZ 85701
520-882-1200

Letter from C.H. Huckelberry, County Administrator, to Michael Ortega, City

7

Manager, re: City of Tucson Differential Water Rates and Cost of Service Study (July 12,

8

2021) [PIMA000467.]

9

Snell & Wilmer

27.

28.

October 19, 2021 Mayor and Council Communication re: Public Hearing:

10

Amending Tucson Code to implement a differential rate structure for Tucson Water

11

customers located in unincorporated Pima County and adoption of proposed changes to the

12

Tucson City Code Sections 27-32 and 27-33 relating to charges for water services; Adoption

13

of Ordinance. (Outside City). [PIMA000468-473.]

14

29.

Memorandum from Mark Taylor, CWAC Chair, and Alison Jones, CWAC

15

Vice Chair to Tucson Mayor and Council Members re: CWAC Deferment

16

Recommendation (June 2, 2021). [PIMA000474-475.]

17

30.

Memorandum from Chris Avery, Principal Assistant City Attorney, to John

18

Kmiec, Interim Director Tucson Water, re: Whether A.R.S. § 9-511.01 or Tucson Code §

19

27-32 Preclude the City from Adopting a Differential Rate for Customers Outside of

20

Municipal Boundaries (June 15, 2021). [PIMA000476-477.]

21

31.

Memorandum from Michael LeBlanc, Deputy County Attorney, to C.H.

22

Huckelberry, County Administrator re: Legal Options Available to Challenge the

23

Differential Water Rates Adopted by the City on June 22, 2021 (July 28, 2021).

24

[PIMA000478-486.]

25

32.

Memorandum from C.H. Huckelberry, County Administrator, to Sam Brown,

26

Chief Civil Deputy County Attorney re: Litigation Options Associated with the City of

27

Tucson Adoption of Differential Water Rates (Oct. 21, 2021). [PIMA000487-486.]

28

33.

Memorandum from Michael LeBlanc, Deputy County Attorney, to C.H.
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1

Huckelberry, County Administrator re: Legal Issues Raided by the City of Tucson’s

2

Proposal to Adopt Differential Water Rates on June 8, 2021 (May 26, 2021).

3

[PIMA000492-496.]

4
5

L.L.P.
LAW OFFICES
One South Church Ave., Suite 1500
Tucson, AZ 85701
520-882-1200

Tim Steller, Tim Steller’s opinion: Big annexations an unrealistic solution for

Tucson, Arizona Daily Star (Aug. 21, 2019). [PIMA000497-500.]

6

35.

7

The County also identifies the following documents that are relevant or potentially

8

Snell & Wilmer

34.

City of Tucson, Residential Rates and Charges. [PIMA000501-503.]

relevant to this matter:

9

1.

All documents produced by any part in this matter;

10

2.

All deposition exhibits;

11

3.

All deposition transcripts; and

12

4.

All documents any party has submitted to the Court in connection with

13

pleadings or other briefing.

14

X.

INSURANCE AGREEMENTS

15

Pima County is not aware of any applicable an insurance policy, indemnity

16

agreement, or suretyship agreement that would satisfy a potential judgment in this lawsuit.

17
18
19
20
21
22
23
24
25
26
27
28
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1

DATED this 27th day of May, 2022.

2

SNELL & WILMER L.L.P.

3
4

By: /s/ Brett W. Johnson

5

Brett W. Johnson
Ian R. Joyce
One Arizona Center
400 E. Van Buren, Suite 1900
Phoenix, Arizona 85004-2202

6
7
8

Jeffrey Willis
Courtney L. Hansen
One South Church Ave., Suite 1500
Tucson, Arizona 85701-1630

9
10

Attorneys for Plaintiff Pima County

11

Snell & Wilmer

L.L.P.
LAW OFFICES
One South Church Ave., Suite 1500
Tucson, AZ 85701
520-882-1200

12
13
14
15
16
17

ORIGINAL of the foregoing mailed and emailed this
27th day of May, 2022 to:
Michael G. Rankin,
Christopher Avery
Tucson City Attorney’s Office
Civil Division
Post Office Box 27210
Tucson, AZ 85726-7210
Email: mike.rankin@tucsonaz.gov
christopher.avery@tucsonaz.gov

18
19
20
21
22
23

Charles W. Wirken
Gust Rosenfeld P.L.C.
One Washington, Suite 1600
Phoenix, Arizona 85004
Email: cwirken@gustlaw.com
Attorneys for Defendants
/s/ Tracy Hobbs

24
25
26
27
28
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ATTACHMENT 2

1
2
3

GUST ROSENFELD P.L.C.
One East Washington, Suite 1600
Phoenix, Arizona 85004
602-257-7959
Charles W. Wirken – 004276
cwirken@gustlaw.com

4
5
6
7
8
9

OFFICE OF THE TUCSON CITY ATTORNEY
PO Box 27210
255 W. Alameda Street
Tucson, Arizona 85726
520-791-4221
Michael Rankin – 014876
Christopher Avery – 013744
Mike.Rankin@tucsonaz.gov
Christopher.Avery@tucsonaz.gov
Attorneys for Defendants

10

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

11

IN AND FOR THE COUNTY OF MARICOPA

12

PIMA COUNTY, a body politic in the
State of Arizona,

13
Case No.: CV2022-001141

Plaintiff,
14
v.

INITIAL DISCLOSURE
STATEMENT

15
CITY OF TUCSON, et al.,
16
Defendants.
17
18

Pursuant to Rule 26.1(a) of Civil Procedure, Defendants disclose the following

19
20

information:

21

I.

Factual basis for each defense:

22

Count I – A.R.S. § 9-511.01

23

The City complied with the statutory standards and procedures.

24
25
26

Such

compliance is detailed in the documents referenced herein and/or produced herewith.
The City adopted rates in Ordinance 11881 that are “just and reasonable” and
supported by valid policy and financial considerations, including:
4432318.1

1

1

a. Ordinance 11811 rates support annexation and incorporation by

2

providing a price reduction following annexation or incorporation, thereby incentivizing

3

annexation and incorporation;

4

b. The rates promote environmental sustainability and water conservation

5

in areas outside the City limits, where the City has limited powers to promote those

6

interests. The rates provide a price reduction to customers who decrease their usage,

7

and the Tucson has directed that increased revenue from the differential rates be applied

8

to environmental sustainability and water conservation efforts in the City and the

9

unincorporated area.

10

c. The City, as the owner of the Tucson Water utility, bears financial risks

11

and liabilities that are not shared with the unincorporated county, including financial

12

backstopping of the utility, and

13

d. The rates are supported by the Cost of Service Phase 1 and Cost of

14

Service Phase 2 studies by Galardi Rothstein Group and Raftelis, which found “outside

15

city rate differentials ranging between 6.1% and 25.7%.” (Phase I), based on rate of

16

return differentials, and a “cost-based differential,” of 5% (Phase 2).

17

differential is “driven by the higher peak demands of the Outside City customers and

18

well as the greater relative cost of constructing, operating, and maintaining the

19

distribution system that serves” them. (Phase 2). The Mayor and Council directed staff

20

to proceed with certain proposed rates, but also directed that the funds from any such

21

rates go to the following categories: (1) Assistance to the Low-Income Program,

22

including rate forgiveness for COVID-19 related uncollectible accounts both inside and

23

outside the City; (2) Infrastructure Replacement, and (3) Water Conservation and

24

Environmental Sustainability.

25

revenues from these increased rates will go toward necessary Tucson Water expenses,

26

and not to the “profit” of the City’s general funds.

The 5%

Given this recent direction, it is apparent that the

4432318.1

2

1

Count II – Common Law Rate Discrimination

2

The circumstances of rendering water service to customers inside and outside the

3
4
5

City are not the same.
The rates in Ordinance 11881 are supported by the policy and financial
considerations recited above.

6

Count III – Equal Protection – Similarly Situated Customers

7

The Complaint fails to state a claim upon which relief can be granted. The

8
9

County is not a “citizen” or a “person.”
Customers inside and outside the City are not similarly situated.

10

Count IV – Race Based Discrimination

11

The Complaint fails to state a claim upon which relief can be granted. The

12

County is not a “citizen” or a “person.” The County has no race.

13

Before the enactment of Ordinance 11881, the City had agreements with the

14

Tucson Unified School District, the Pascua Yaqui Tribe, and the Tohono O’odham

15

Nation that oblige the City to provide service at the City’s rate.

16

Count V – Special Law

17

Ordinance 11881 has a rational relationship to legitimate legislative objectives as

18

recited above.

19

The classification of customers inside and outside the City is legitimate and

20

applies to all customers who are similarly situated. Before the enactment of Ordinance

21

11881, the City had agreements with the Tucson Unified School District, the Pascua

22

Yaqui Tribe, and the Tohono O’odham Nation that oblige the City to provide service at

23

the City’s rate.

24

Water customers can come within the classification through annexation.

25
26
4432318.1

3

1

II.

Legal theory upon which each defense is based:

2

Count I – A.R.S. § 9-511.01

3

Compliance with statutory standards and procedures.

4

Jung v. City of Phoenix, 160 Ariz. 38 (1989).

5

The City Council is presumed to have acted within its legislative authority and

6

constitutional limits.

7

Count II – Common Law Rate Discrimination

8

Town of Wickenburg v. Sabin, 68 Ariz. 75 (1948).

9

A.R.S. § 9-511(A) establishes the terms for rates charged for water provided to

10
11
12

other municipalities like Oro Valley, Marana, and South Tucson.
The City Council is presumed to have acted within its legislative authority and
constitutional limits.

13

Count III – Equal Protection – Similarly Situated Customers

14

See Motion to Dismiss filed May 23, 2022.

15

The County is not a “citizen” under Article 2, Section 13 of the Arizona

16

Constitution or a “person” within the meaning of the Fourteenth Amendment to the

17

United States Constitution, and therefore may not assert an equal protection claim.

18
19
20
21

A.R.S. § 9-511(A) establishes the terms for rates charged for water provided to
other municipalities like Oro Valley, Marana, and South Tucson.
The City Council is presumed to have acted within its legislative authority and
constitutional limits.

22

Count IV – Race Based Discrimination

23

See Motion to Dismiss filed May 23, 2022.

24

The County lacks standing to assert an equal protection claim on behalf of any

25

citizen or person.

26
4432318.1

4

1
2

The City Council is presumed to have acted within its legislative authority and
constitutional limits.

3

Count V – Special Law

4

E.g., Gallardo v. State, 236 Ariz. 84 (2014); Sherman v. City of Tempe, 202

5

Ariz. 339 (2002).

6
7

The City Council is presumed to have acted within its legislative authority and
constitutional limits.

8
9

III.

Names, addresses and telephone numbers of any witnesses whom the

10

disclosing party expects to call at trial and a description of the substance of the

11

testimony sufficient to fairly inform the other parties of each witness’ expected

12

testimony:

13

1. Timothy Thomure, Assistant City Manager, City of Tucson. Mr. Thomure

14

was the Director of the Tucson Water Department from 2016 until January 2021, and

15

has been an Interim and now Assistant City Manager since that time. Mr. Thomure was

16

Tucson Water’s primary point of contact with the City’s Mayor and Council during the

17

Council’s adoption of differential rates. Mr. Thomure is expected to testify about

18

Tucson Water’s “Rate Process” that began in FY 2020 and resulted in studies showing

19

that a revenue increase on or about July 2020 for FY 2021 was justified by Tucson

20

Water and its rate consultants’ staff work prior to the commencement of the COVID-19

21

pandemic in the spring of 2020. In the spring of 2020, the City reacted to the COVID-

22

19 pandemic by postponing the ongoing rate/revenue process, and also suspending

23

collection of past-due or delinquent accounts (a “no-shut-offs” policy), and adopting

24

other measures to attempt to decrease the severity of the pandemic with concurrent

25

uncertainty for Tucson Water rates and revenues. Mr. Thomure was responsible for

26

coordinating and leading Tucson Water’s public outreach regarding the differential rates
4432318.1

5

1

proposal beginning in early 2021, including briefing the Mayor and Council, conducting

2

public meetings, and supervising the preparation of Mayor and Council materials

3

regarding the differential rate proposal.

4

regarding the facts in Section 1.

Mr. Thomure is also expected to testify

5

2. John Kmiec, Interim Director, Tucson Water. Mr. Kmiec was the Deputy

6

Director of the Tucson Water Department prior to January 2021, and has been an

7

Interim Director of Tucson Water since that time. Mr. Kmiec was a point of contact

8

with the City Manager’s Office and its Mayor and Council during the Council’s

9

adoption of differential rates. Mr. Kmiec was responsible for operating and supervising

10

Tucson Water’s operations beginning in January 2021, and was involved in Tucson

11

Water’s public outreach regarding the differential rates proposal beginning in early

12

2021, including briefing the Mayor and Council, conducting public meetings, and

13

supervising the preparation of Mayor and Council materials regarding the differential

14

rate proposal. Mr. Kmiec is also expected to testify regarding the facts in Section 1.

15

3. Silvia Amparano, Deputy Director, Tucson Water. Ms. Amparano was the

16

Deputy Director of Tucson during the development of the outside-City differential rate,

17

and supervised Tucson Water Business Services and Finance operations.

18

Amparano led the development of Tucson’s “Rate Process” that began in FY 2020 and

19

resulted in studies showing that a revenue increase on or about July 2020 for FY 2021

20

was justified by Tucson Water and its rate consultants’ staff work prior to the

21

commencement of the COVID-19 pandemic in the spring of 2020. In the spring of

22

2020, the City reacted to the COVID-19 Pandemic by postponing the ongoing

23

rate/revenue process, and also suspending collection of past-due or delinquent accounts

24

(a “no-shut-offs” policy), and adopting other measures to attempt to decrease the

25

severity of the pandemic with concurrent uncertainty for Tucson Water rates and

26

revenues. Ms. Amparano was responsible for supervising the coordination with Tucson
4432318.1
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Ms.

1

Water’s rate consultants during development of the differential rate and was involved in

2

Tucson Water’s public outreach regarding the differential rates proposal beginning in

3

early 2021, including briefing the Mayor and Council, conducting public meetings, and

4

supervising the preparation of Mayor and Council materials regarding the differential

5

rate proposal. Ms. Amparano is also expected to testify regarding the facts in Section 1.

6

4. Harold Smith, Raftelis, 5619 DTC Parkway Suite 850, Greenwood Village,

7

CO, 80111; (303) 305-1135.

8

experience with rate design and development, including his work as a consultants to

9

both Tucson Water and Pima County. Mr. Smith will testify to the development of

10

materials for the uncompleted FY 2020 rates and revenue process; the development of

11

the differential rates in Ordinance 11881 and alternate rate proposals for Mayor and

12

Council consideration; the conduct of the Phase I and Phase 2 Cost of Service Study

13

Reports; and responses to Pima County concerns regarding the Phase 1 report. Mr.

14

Smith is also expected to testify regarding the facts in Section 1(a) through 1(d).

Mr. Smith is expected to testify to his extensive

15

5. Deborah Galardi, Galardi Rothstein Group, 7327 SW Barnes Road, #224,

16

Portland, OR, 97225; (503)236-0002. Ms. Galardi is expected to testify to her extensive

17

experience with rate design and development, including her work as a consultants to

18

both Tucson Water and Pima County. Ms. Galardi will testify to the development of

19

materials for the uncompleted FY 2020 rates and revenue process; the development of

20

the differential rates in Ordinance 11881 and alternate rate proposals for Mayor and

21

Council consideration; the conduct of the Phase I and Phase 2 Cost of Service Study

22

Reports; and responses to Pima County concerns regarding the Phase 1 report. Ms.

23

Galardi is also expected to testify regarding the facts in Section 1(a) through 1(d).

24

6. Eric Rothstein, Galardi Rothstein Group, 7327 SW Barnes Road, #224,

25

Portland, OR, 97225; (503)236-0002.

26

extensive experience with rate design and development, including his work as a

Mr. Rothstein is expected to testify to his
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1

consultants to both Tucson Water and Pima County. Mr. Rothstein will testify to the

2

development of materials for the uncompleted FY 2020 rates and revenue process; the

3

development of the differential rates in Ordinance 11881 and alternate rate proposals for

4

Mayor and Council consideration; the conduct of the Phase I and Phase 2 Cost of

5

Service Study Reports; and responses to Pima County concerns regarding the Phase 1

6

report. Mr. Rothstein is also expected to testify regarding the facts in Section 1(a)

7

through 1(d).

8
9

IV.

Names and addresses of each person whom the disclosing party believes may

10

have knowledge or information relevant to the subject matter of the action, and a

11

fair description of the nature of the knowledge or information each such person is

12

believed to possess:

13

1. The Mayor, Councilmembers and City Manager defendants have knowledge

14

and information regarding the adoption of Ordinance 11881 and the reasons for doing

15

so.

16

2. Kris LaFleur, Office of the Director, Tucson Water, has knowledge or

17

information regarding the development and preparation of materials for submission to

18

the Mayor and Council and the Citizen’s Water Advisory Committee and its

19

subcommittees during the development and adoption of differential rates.

20

3. Amber Kerwin, Rates and Revenue Manager, Tucson Water, has knowledge

21

or information regarding Tucson Water’s Naviline billing system and other Tucson

22

Water database assets used to provide information to Raftelis and Galardi to operate

23

their rate models.

24
25
26
4432318.1
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1

V.

2

in Rule 26(b)(3)(C)(i) and (ii) – relevant to the subject matter of the action, and the

3

custodian of each of those statements:

4

Names and addresses of each person who has given a statement – as defined

None.

5
6

VI.

7

The anticipated subject areas of expert testimony:
To be determined.

8
9

VII.

A computation and the measure of each category of damages alleged by the

10

disclosing party, the documents and testimony on which such computation and

11

measure are based, and the name, address and telephone number of each witness

12

whom the disclosing party expects to call at trial to testify on damages:

13

Not applicable.

14
15

VIII. The existence, location, custodian and general description of any tangible

16

evidence, documents or electronically stored information that the disclosing party

17

plans to use at trial, including any material to be used for impeachment:

18
19

1. Mayor and Council Meeting Notice & Agenda dated October 19, 2021 and
the following Supporting Documents to Agenda item no. 8

20

MAYOR AND COUNCIL COMMUNICATION OCT19-21-325

21

ATTACHMENT A: PROPOSED ORDINANCE

22

ATTACHMENT B: ADOPTED SCHEDULE OF DIFFERENTIAL RATES

23

ATTACHMENT C: RAFTELIS PHASE 1 PRELIMINARY OUTSIDE

24
25
26

DIFFERENTIAL RATE ANALYSIS
ATTACHMENT D: RAFTELIS PHASE 2 OUTSIDE DIFFERENTIAL RATE
ANALYSIS
4432318.1
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1

ATTACHMENT E: PIMA COUNTY CORRESPONDENCE WITH CWAC

2

ATTACHMENT F: PIMA COUNTY RESPONSE TO DIFFERENTIAL RATE

3

COS STUDY

4
5

ATTACHMENT

10

OF

&doctype=2
4. Water Service Agreement with Tucson School District No. 1 (1970). (CITY
1-9)
5. Water Service Agreement with Papago Tribal Utility Authority dated
November 20, 1986. (CITY 10-15)
6. Water Service Agreement with Tucson Unified School District Number One
dated November 19, 1990. (CITY 16-22)

17
18

REVIEW

https://tucsonaz.onbaseonline.com/1801AgendaOnline/Meetings/ViewMeeting?id=1546

15
16

ON

Available at:

13
14

RESPONSE

+++ADDED - OCTOBER 13, 2021+++ ORDINANCE 11881

11
12

CWAC

TUCSON WATER PROPOSED DISCRIMINATORY WATER RATES

8
9

FINAL

DIFFERENTIAL WATER RATES COST OF SERVICE ANALYSIS

6
7

G:

7. First Amended and Restated IGA between the City and the Pascua Yaqui
Tribe (2021). (CITY 23-58)

19
20

IX.

21

evidence, documents or electronically stored information that may be relevant to

22

the subject matter of the action:

The existence, location, custodian and general description of any tangible

23

1. Exhibits to County’s Complaint herein.

24

2. Agendas, minutes, audio recordings, materials regarding meetings of the

25

City’s Citizen’s Water Advisory Committee on February 2, 2021 and March 3, 2021,

26
4432318.1
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1

and the September 16, 2021 Citizen’s Water Advisory Committee Financial

2

Subcommittee. Available at:

3

https://www.tucsonaz.gov/clerks/boards?run=pastminutesaudio&board=23

4

3. Agendas, minutes, recordings, and materials regarding City Mayor and

5

Council Meetings, including the Regular Session meetings of June 8, 2021 (Agenda

6

Item 8) and June 22, 2021 (Agenda Item 8). Available at:

7

https://tucsonaz.onbaseonline.com/1801AgendaOnline.

8

https://www.tucsonaz.gov/gov/meeting-schedules-and-agendas

9

https://www.tucsonaz.gov/gov/mayor-and-council-meetings-audio-archive

10

https://www.tucsonaz.gov/tv12/tucson-mayor-council-meeting-regular-session-

11

june-8-2021

12

https://www.tucsonaz.gov/tv12/tucson-mayor-council-meeting-regular-meeting-

13

june-22-2021

14

4. Tucson Water billing records.

15

5. Documents to be produced by Raftelis Financial Consultants, Inc. in response

16

to subpoena.

17
18

6. Documents to be produced by Galardi Rothstein Group in response to
subpoena.

19
20

7. Documents to be produced by City in response to County’s request for
production.

21
22

X.

23

under which another person may be liable to satisfy part or all of a judgment

24

entered in the action or to indemnify or reimburse for payments made to satisfy

25

the judgment: (A) a copy – or if no copy is available, the existence and substance of

26

the insurance policy, indemnity agreement, or suretyship agreement; (B) a copy –

For any insurance policy, indemnity agreement, or suretyship agreement

4432318.1
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1

DECLARATION

2

John Kmiec, the Interim Director of the City of Tucson Water Department,

3

declares under penalty of perjury that the facts stated in the foregoing Initial Disclosure

4

Statement are true and correct.

5

Executed on May 27, 2022.

6
7

By
John Kmiec

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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v RESOLUTION

NO.J55O§°

. WATER SERVICE AGREEMENT

C.UX Qt IUCSQN CONf&<.T ij~. C}~~~.- qI
By this Agreement made and entered into this

day of

___;_;N~O~V-=1_9~19~9=0__ , 1990, the City of Tucson, a municipal corporation
(the "City"),

and Tucson Unified School District Number One,

a

body politic (the "District") do hereby state, confirm, and agree
as follows:

RECITAL.S
WHEREAS,

the

City and

the

District

entered

into

a

water

service agreement on July 13, 1970 (Agreement), pursuant to City
of Tucson Resolution No.

7879,

for the City to supply water to

the District's schools; and
WHEREAS,

the

City

and

the

District

wish

to

rescind

the

existing water service agreement of July 13, 1970, and to enter
into a new water service agreement to supply potable water to the
District's schools and to supply reclaimed water to certain of
the District's schools for landscape turf irrigation;
NOW, THEREFORE,

in consideration of the matters and things

herein set forth, IT IS HEREBY AGREED AS FOLLOWS:
I.

RESCISSION OF WATER SERVICE AGREEMENT OF JULY 13, 1970
The water service agreement between the City of Tucson

and

the

District

is

hereby

rescinded

and

superseded

by

the

agreement whose terms are set forth below.
II.

SERVICE OF POTABLE WATER
1.

It

is understood and agreed that .t he

City will

supply an adequate supply of potable water to the schools listed
in Exhibit

"A",

to meet all

demands of the schools.

present and

future

potable water

If the City does not supply all present

CITY 000016

(
and

future

demands

for

potable · water

as

determined

by

the

District, the school may reopen the wells on location.
2.

The City will apply the Industrial Water Rate as

it may be amended

from

potable water accounts.

time to

time,

to all

the

District's

It is further understood and agreed that

the City will always charge

the

District for the service

of

potable water at the then current Industrial Water Rate.
III. SERVICE OF RECLAIMED ·WATER
The City agrees to sell,

and the District agrees to

purchase reclaimed water for landscape irrigation on terms and
conditions as set forth in Exhibit B attached hereto and by this
reference incorporated herein.

TUCSON UNIFIED SCHOOL DISTRICT

BY~o-a
NO.~

CITY OF TUCSON
BY

Mayor
ATTEST:

'\

CITY CLERK
APPROVED AS TO FORM:

~--I\,_____

/
V
'C:?:------------;;
~
Jo_,,",), .....,~~s-s....,...i_s_t_a_n_t_C.....,.i--:-t"'""y-=-A--:-t--:-t-o-r-n-e-y--=-"""-- -
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EXHIBIT A "/;:J

EX.,..d_ TO RESOLUTION NO.

15508

Catalina High .School
Cholla Hign School
Palo Verde• High School
Pueblo High School
Rincon High School
Sabino High School
Sahuaro High School
Santa Rita High School
Tucson High School
University High School
Carson Middle School
Doolen Junior High School
Fickett Junior High School
Gridley Middle School
Magee Junior High School
Mansfield Junior High School
Maxwell Junior High School
Miles Exploratory Learning Center
Naylor Junior High School
Pistor Junior High School
Safford Magnet Junior High School
Secrist Middle School
Townsend Junior High School
Utterback Junior High School
Vail Junior High School
Wakefield Junior High School
Blenman Elementary School
Bloom Elementary School
Bonillas Basic Elementary School
Booth Elementary School
Borman Elementary School
Borton Magnet Primary School
Brichta Elementary School
Carrillo Intermediate School
Cavett Elementary School
Collier Elementary School
Corbett Elementary School
Cragin . Elementary School
Davidson Elementary School
Davis Bilingual Learning Center
Dietz Elementary School
Drachman P:i:d:mary School
Duffy Elemehtary School
Dunham Elementary School
Erickson Elementary School
Ford Elementary School
Fort Lowell Elementary School
Fruchthendler Elementary School
Gale Elementary School
Henry Elementary School
Holladay Intermediate School
Hollinger Elementary School
Howell Elementary School
Hudlow Elementary School
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Hughes Elementary School
Jefferson · Pai-Jc Elementary School
Keen Elemep-e'ary School ·
Kellond Efementary School
Lawrence Eiementary School
Lineweaver Elementary School
Lynn Elementary School
Lyons Elementary School
Maldonaldo Elementary School
Manzo Elementary School
Marshall Elementary School
Menlo Park Elementary School
Miller Elementary School
Mission View Elementary School
Myers-Ganoung Elementary School
Ochoa Elementary School
Pueblo Gardens Elementary School
Reynolds Elementary School
Richey Elementary School
Roberts Elementary school
Robison Elementary School
Rogers Elementary School
Rose Elementary School
Roskruge Elementary School
Safford Elementary School
Schumaker Elementary School
Sewell Elementary School
Smith Elementary School
Soleng Tom Elementary School
Steele Elementary School
Tolson Elementary School
Tully Elementary School
Van Buskirk Elementary School
Van Horne Elementary School
Vesey Elementary School
Warren Elementary School
Wheeler Elementary School
White Elementary School
Whitmore Elementary School
Wright Elementary School
Wrightstown, Elementary School
Ganoung School
Gump School. •
Howenstine · ·s chool
Urguides sc'h ool
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. EXHIBIT B t.-:, EX•...i:_ TO RESOLUTION NO. l:S S08

TERMS AND CONDITIONS
1.

Commodity Rate. The rate to be paid by Buyer for reclaimed
water delivered by the City shall be the same as is
applicable to that class of water and that class of user at
the time, date and place of delivery, all as set forth in
the Tucson Code.
Nothing herein shall excuse Buyer from
payment of service or other charges as are applicable to the
time,. place, or manner of service and- delivery.

2.

Quality Standards.
The reclaimed water delivered to the
property shall be suitable to the use . and of a quality that
is equal to or better than lawfully enacted standards · of
federal
and state agencies
for the intended use of
irrigation of landscaping or turf with unrestricted access.

3.

Place of Use.
Reclaimed water delivered under this
Agreement shall be stored and used only on the following
described property:
Elementary

Junior High

High School

Blenman
Brichta
Cragin
Davidson
Ft. Lowell
Gump
Marshall
Tully
Whitmore
Reynolds

Carson
Doolen
Fickett
Maxwell
Townsend

Catalina
Santa Rita

This list may be expanded as additional schools connect to
the reclaimed system
4.

Point of Delivery.
The City shall deliver the reclaimed
water at the meter to the school's irrigation system.

5.

Quantity~

The City shall annually deliver and Buyer shall

annuallf purchase reclaimed water in a volume not to exceed

the ctt-y•s ability to deliver and the Buyer's ability to use
for the above-described property.
6.

Costs of User.
Any costs arising out of the use of
reclaimed water
by
Buyer and
from the
construction
maintenance or operations of the reclaimed water delivery
system ori Buyer's property shall be the sole responsibility
of Buyer.

7.

Compliance with Regulations.
Buyer agrees to, at its sole
cost, obey any state, federal and local laws, regulations
and standards, as now exist, and are later lawf·ully enacted,
relating to the use of reclaimed water.
Such laws,

CITY 000020

(
regulations and standards may include, but not be limited
to, requirements and restrictions governing use of the
reclaimed water; limits on reclaimed water contact with
employees, members, guests, members of the public and
adjoining properties; control of access to the reclaimed
water, its delivery system, and the area of storage and use;
and warning signs on the delivery system, and the area of
storage and use.
8.

Commencement of Service.
Buyer agrees to give City 60 days
notice prior to the initiation of service.
In no event
shall service begin prior to December 1, 1990.

9.

Resale of Reclaimed Water.
Buyer shall not, without the
express written permission of City and
the
Arizona
Department of Environmental Quality (A.D.E.Q.) Director,
deliver, use or resell reclaimed water, delivered under this
Agreement, off of the above-described premises or to any
other person or legal entity.
Any such resale shall be
pursuant to a written resale agreement,
which resale
agreement must be approved by the A.D.E.Q. Director and by
City; said resale agreement shall incorporate this Agreement
by reference; and said resale agreement shall expressly
obligate
the
resale
purchaser/user
to
all
of
the
requirements set out and referenced herein.

10.

Transfer of Property. Buyer further acknowledges and agrees
that all leases, sales, and other disposal or transfer of
ownership or control of the above-described premises shall
be, in writing, made expressly subject to this Agreement,
shall incorporate this Agreement by reference, and shall
make all successors and assigns expressly subject to this
Agreement.

11.

Approval.
The parties hereto acknowledge that,
under
existing and proposed reclaimed water reuse regulations,
this Agreement is subject to approval of form by the
Director of the Arizona Department of Environmental Quality.
This Agreement shall, as soon as practicable, be submitted
for that A.O.E.Q. Director's approval.
The parties hereto
hereby agree to modify this Agreement in writing, to the
extent that it is disapproved as to form by the A.D.E.Q.
Director, and in a form suitable to the A.D.E.Q. Director.

12.

Inspection·. Buyer acknowledges and agrees that in order to
verify compliance with · this Agreement or with applicable
laws and regulations, the City, State, County or other
agency with . jurisdiction may · inspect the premises being
served reclaimed water at reasonable times.
Buyer
specifically
acknowledges
that
it
has
the
responsibility to inform, notify, and/or request inspection
and approvals from various agencies, including Tucson Water,
Pima County Health Department, city of Tucson Development
Services, and Pima County permitting agencies, for certain
activities relating to the construction, maintenance, and
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operation of its private re~laimed water system, including
but not necessarily limited to, materials, construction,
facility ·testing, · violations, and emergency situations as
will be outlined by City.
13.

cost Sharing
A.

The City, at its expense, shall install feeder lines as
needed to each school as reclaimed water becomes
available.
The City shall also install backflow
prevention devices · and install the reclaimed water
services at no cost to Buyer.

B.·

Buyer
is
responsible
for
the on-site
costs
of
separating the reclaimed water system from the potable
· system at each school. However, the City will loan the
costs of such conversions under the following terms and
conditions if the District so desires:
1.

Buyer will, by force account or
its on-site water system at
reclaimed water is available.
City 60 days in advance of such

contract, separate
each school where
Buyer shall notify
work.

2.

Buyer shall present an invoice or work order for
such on-site work to the City.

3.

Upon such documentation, the City shall loan to
the Buyer the cost of the conversion as shown on
the invoice or work order.

4.

The Buyer shall reimburse the City the amount
loaned annually in two equal payments.
The first
payment shall be due July 15 of the fiscal year
following the first advance and the second payment
shall be made July is of the second year after the
first advance. Advances made after the first year
will be repaid in a like manner.

5.

The amount the City may loan the Buyer shall not
exceed $75,000.00 annually.
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FIRST AMENDED AND RESTATED
INTERGOVERNMENTAL AGREEMENT
BETWEEN
THE CITY OF TUCSON AND THE PASCUA YAQUI TRIBE
FORPOTABLE WATER SERVICE

This AMENDED AND RESTATED Intergovernmental Agreement For Potable Water
Service ("Agreement") is made and entered into between the City of Tucson ("Tucson"), a
municipal corporation of the State of Arizona, and the Pascua Yaqui Tribe ("Tribe"), a federally
recognized Indian Tribe pursuant to 25 U.S.C. § 1300f, and the Indian Reorganization Act of 1934,
48 Stat 484 et seq., (collectively, "the Parties").
WHEREAS, the Parties previously entered into an Intergovernmental Agreement for Potable
Water Service on February 22, 2011 ("Original Agreement").
WHEREAS, this Amended and Restated Intergovernmental Agreement amends and restates the
Original Agreement in its entirety in order to provide for a new streamlined means of accounting
for the delivery of additional potable water supplies from Tucson's Assured Water Supply and
other sources to the Tribe and to mutually resolve certain rights-of-way and service line agreements
matters under 25 C.F.R., Part 169, and for other related purposes.
RECITALS

A.

Tucson is empowered by A.R.S. Title 11, Chapter 7, Article 3 to enter into this Agreement.

B.

Tucson is authorized by the Tucson Charter, Chapter IV, Section 1(7) " ... to establish,
maintain, equip, own and operate, works and appliances within and without the city for
supplying the city and its inhabitants, also persons, firms and corporations outside the city.
. . with water.... "

C.

Tucson presently owns and operates a water utility both within and without the limits of
Tucson.

D.

Tucson currently provides potable water to certain Tribal Lands located outside the Tucson
City limits that are owned by or held in trust for the Pascua Yaqui Tribe which is accounted
for in Tucson's Assured Water Supply. Those Tribal Lands currently receiving water
service are within Tucson's existing water service area under Tucson's existing water
service policy and applicable law.

E.

The Pascua Yaqui Tribe currently has a Tribal CAP Contract Water allocation of 500 acrefeet per year ("AFY"). The Tribe also may acquire certain amounts of Additional Water,
within its sole discretion. The potable water delivered by Tucson to Tribal Lands from the
Pascua Yaqui Tribe's Tribal CAP Contract Water or from Additional Water is accounted
for in the Pascua Yaqui Tribe Source of Supply ("PYTSS").

F.

Tucson will continue to provide existing water customers potable water service on Tribal
Lands located within Tucson's existing water service area. The Tribe desires to have
Page 1 of22
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Tucson provide additional water service to existing and acquired Tribal Lands and Tucson
desires to provide such service, provided that such service does not further encumber
Tucson's Assured Water Supply except as provided herein.
NOW, THEREFORE, in consideration of the mutual promises and covenants contained
herein, the Parties covenant and agree as follows:

1.

DEFINITIONS.
A.

"Additional Water" means any amount of water, including reclaimed water, other
than Tribal CAP Contract Water, that the Pascua Yaqui Tribe may acquire, within
its sole discretion, from the CAP or other sources.

B.

"ADWR" means the Arizona Department of Water Resources or a successor agency
to the Arizona Department of Water Resources.

C.

"Agreement" means this certain intergovernmental agreement entitled "First
Amended and Restated Intergovernmental Agreement between the City of Tucson
and the Pascua Yaqui Tribe for Potable Water Service," including any and all
exhibits attached hereto.

D.

"Central Arizona Project" or "CAP" means the system of aqueducts, canals, and
other infrastructure which is owned by the United States and managed and operated
by the Central Arizona Water Conservation District, and conveys the waters of the
Colorado River to points in Arizona, including to Pima County, Arizona.

E.

"Direct delivery" means Tribal CAP Contract Water and Additional Water that is
(a) accepted by Tucson into the Water Infrastructure; (b) delivered to Tribal Lands
during the same year it is accepted; and (c) not otherwise stored.

F.

"Effective Date" means the date upon which both Parties have taken all actions
necessary to empower the Parties to enter into and bind themselves to the terms,
requirements, and obligations of this Agreement as further described herein.

G.

"Fee Lands" means those non-Reservation Lands located outside the cities of
Tucson and South Tucson that the Tribe owns or has an interest in, both now and in
the future.

H.

"Gila River Adjudication" means the consolidated proceeding for the
comprehensive adjudication of water rights in the Gila River System and Source
which is encaptioned, In Re the General Adjudication ofAll Rights to Use Water in
the Gila River System and Source, Wl-4, Maricopa County Superior Court.

I.

"Original Agreement" means the Intergovernmental Agreement for Potable Water
Service entered into by the Parties on February 22, 2011.
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J.

"Pascua Yaqui Tribe" or "Tribe" means the Pascua Yaqui Tribe, a federally
recognized Indian Tribe pursuant to 25 U.S.C. § l 300f, and Section 16 of the Indian
Reorganization Act of 1934, 25 U.S.C. 461 et seq.

K.

"Pascua Yaqui Tribe Source of Supply" or "PYTSS" means any combination of
Tribal CAP Contract Water or Additional Water.

L.

"Pascua Yaqui Reservation" or "Reservation" or "Reservation Lands" means those
lands located within Pima County, Arizona, that are held in trust by the United
States of America for the benefit of the Pascua Yaqui Tribe, both now and in the
future.

M.

"Secretary" means the United States Secretary of the Interior.

N.

"Storage Agreement" means the First Amended and Restated Storage Agreement
between the City of Tucson and Pascua Yaqui Tribe, attached to this Agreement as
Exhibit "A", or as may be amended, the terms of which are fully incorporated here
by reference.

0.

"Stored Water" means Tribal CAP Contract Water or Additional Water that is stored
and recovered in the same calendar year or long-term storage credits that have been
credited to a storage account pursuant to A.R.S. Title 45, Chapter 3.1 or any other
applicable provision of Arizona law.

P.

"Tribal CAP Contract" means the Central Arizona Project Indian Water Delivery
Contract Between the United States and the Pascua Yaqui Tribe, dated December
11, 1980, and any subsequent amendments thereto.

Q.

"Tribal CAP Contract Water" means the CAP water to which the Pascua Yaqui Tribe
has an entitlement pursuant to the Tribal CAP Contract.

R.

"Tribal Lands" means those Reservation Lands or Fee Lands located outside the
city limits of Tucson and South Tucson, both now and in the future.

S.

"Tucson" means the City of Tucson, Arizona, a municipal corporation, that
presently owns and operates a water utility both within and without the limits of
Tucson.

T.

"Tucson Underground Storage Facilities" means the Pima Mine Road Recharge
Facility, the Central Avra Valley Storage and Recovery Project, and/or the Southern
Avra Valley Storage and Recovery Project and such other storage and recovery
projects that Tucson may subsequently construct, may cause to be constructed or
may otherwise have a participatory interest in, hereinafter.

U.

"Tucson Water" means the water utility owned and operated by Tucson and
providing water service both within and without the limits of Tucson.
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2.

3.

V.

"Tucson's Assured Water Supply" or "TAWS" is the total amount of water that is
included in Tucson's Designation of Assured Water Supply pursuant to Arizona's
1980 Groundwater Code and applicable law.

W.

"Water Infrastructure" means Tucson's potable water distribution and service lines,
booster plants/stations, tanks, wells, pumping equipment, reservoirs, and other
appurtenances, in existence or as may be constructed in the future.

NO WAIVER OR RELINQUISHMENT OF ANY PAST, PRESENT OR
FUTURE CLAIM OR CAUSE OF ACTION FOR WATER RIGHTS.
A.

Nothing in this Agreement shall be considered a waiver or relinquishment on the
part of either Party of any past, present or future claim or cause of action related to
water rights or any alleged injury to water rights, regardless of whether such claim
or cause of action has been or may be asserted in the Gila River Adjudication, or in
any other federal, state or tribal forum.

B.

Except as provided herein or in Section 23 of this Agreement, during the term of
this Agreement, neither Party shall initiate any action against the other Party for
any alleged injury to water rights in any federal, state or tribal forum, including but
not limited to, the Gila River Adjudication, nor shall either Party initiate any action
in the above described forums which has as its primary purpose the intent to strip
the other Party of that Party's legal bases or factual underpinnings of its water rights
or claims. Where a Party intends to initiate an action that does not have as its
primary purpose the intent to strip the other Party of that Party's legal bases or
factual underpinnings of its water rights or claims, but such action reasonably could
be predicted to have a material impact on the other Party's water rights or claims,
the Party intending to initiate the action shall provide to the other Party, a copy of
the complaint or petition or such other document required to initiate an action not
less than thirty (30) days prior to initiating such action.

C.

Nothing in this Agreement shall prevent the Tribe from filing or amending a
Statement of Claimant or from participating in any contested case or legal
proceeding in the Gila River Adjudication consistent with this Agreement.

D.

The Parties agree that during the term of this Agreement any applicable statute of
limitation period that may accrue or run for any past, present or future claim or
cause of action related to either Parties ' water rights or any alleged injury to water
rights shall be tolled, and shall not be raised as an affirmative defense by either
Party in any subsequent action.

EFFECTIVE DATE.
This Agreement shall become effective on the date upon which both Parties have taken all
actions necessary to empower the Parties to enter into and bind themselves to the terms,
requirements, and obligations of this Agreement, and said Agreement has been finally
approved and fully executed by the Parties and recorded with the office of the Pima County
Recorder.
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4.

DELIVERY AND DISTRIBUTION OF POTABLE WATER FROM TUCSON'S
ASSURED WATER SUPPLY TO PASCUA YAQUI TRIBAL LANDS.
Tucson shall continue to provide the Tribe with potable water service from Tucson's
Assured Water Supply subject to the following limitations and requirements:

A

Potable Water Service from the TAWS Limited to 600 AFY. Subject to the
exceptions for traditional public facilities and qualified economic development
projects as stated in Subsections 4(B)-(C), or as otherwise provided in Section 5 or
Section 6 of this Agreement, Tucson agrees to deliver up to 600 AFY of potable
water to Tribal Lands from Tucson's Assured Water Supply during the te1m of this
Agreement.

B.

Traditional Public Facility Exception. Where potable water service is provided
by Tucson to meet the needs of a Tribal, federal, state or county public facility
constructed or expanded on Tribal Lands after the Effective Date of the Original
Agreement, the amount of water delivered to the public facility will not be counted
against the 600 AFY limitation stated in Subsection 4(A), but rather shall be
separately accounted for under Section 11 of this Agreement, provided that the
public facility meets the following criteria:

C.

1.

300 AFY Limit. The additional potable water supplies to be delivered by
Tucson to serve the public facilities described in this Subsection B shall not
exceed 300 AFY

2.

Public Facilities to be Included. The public facilities to be served by
Tucson must predominantly provide traditional public services and
functions, such as schools, government administration buildings, libraries,
health clinics and public safety. The Parties intend to be inclusive rather
than exclusive in determining whether the constructed facilities meet the
predominant traditional public service and function requirement of
Subsection 4(B) of this Agreement.

3.

Expanding Public Facilities. The Tribe shall be entitled to receive
additional potable water service under Subsection 4(B) should it expand its
public facilities, including those public facilities that preceded the Effective
Date of the Original Agreement, provided that the Tribe demonstrates that
the expansion of the public facility meets the criteria outlined in Subsection
4(B)(l )-(2).

Business or Economic Development Project Exception. Where potable water
service is provided by Tucson to meet the needs of a qualifying business or
economic development project constructed or expanded on Tribal Lands after the
Effective Date of the Original Agreement, the amount of water delivered to the
business or economic development project will not be counted against the 600 AFY
limitation stated in Subsection 4(A), but rather shall be separately accounted for
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under Section 10 of this Agreement, provided that the public facility meets the
following criteria:
1.

D.

Business or Economic Development Eligibility Criteria. The Tribe
demonstrates that the proposed project will, over a two year period, create
at least twenty (20) new employment positions that are:
a.

Full-time;

b.

Filled;

c.

Of an indefinite duration; and

d.

Paid wages at or above 200 percent of the federal minimum wage.

2.

Proof of Continued Eligibility Required for Business or Economic
Developments. Upon the conclusion of twenty-four (24) months of meter
readings for a business or economic development project approved under
this Subsection, the Tribe shall provide Tucson, upon request, with records
of the project sufficient to demonstrate the continued eligibility of the
project under the requirements of Subsection 4(C)(l). In the event that the
business or economic development project no longer satisfies the eligibility
requirements of Subsection 4(C)(l), Tucson shall continue to deliver
potable water to the ineligible business or economic development project,
provided that the potable water delivered to the project is accounted for
under the 600 AFY limitation found in Subsection 4(A) or from the PYTSS,
at the election of the Tribe.

3.

Expanding a Qualified Economic Development Project. If a business or
economic development project on Tribal Lands has already qualified for
additional potable water service under Subsection 4(C)(l), an expansion of
the qualified project will also be entitled to potable water service under
Subsection 4(C)(l) provided that the water system to serve such expansion
is constructed pursuant to Tucson's then existing design review processes
and procedures.

4.

Class II or Class III Gaming Economic Development Excluded. In no
event shall a Class II or Class III gaming facility operated by the Tribe on
Tribal Lands within the meaning of the Indian Gaming Regulatory Act, 25
U.S.C. § 2701, et seq. be qualified for additional potable water service
pursuant to Subsection 4(C).

Notice Requirements. The Tribe shall provide Tucson with a written request for
the potable water service authorized under Subsections 4(B) or 4(C) of this
Agreement.
1.

Contents of Written Request. A written request for the potable water
service authorized under Subsections 4(B) or 4(C) shall include:
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2.

5.

a.

A description of the planned public facility or business or economic
development project or any expansion thereto sufficient for Tucson
to determine whether potable water service is required under the
terms of this Agreement.

b.

If the Tribe is seeking water service for a business or economic
development project under Subsection 4(C) of this Agreement,
sufficient information necessary to establish the eligibility
requirements of Subsection 4(C)( 1).

c.

If the Tribe is seeking water service for an expansion to an existing
public facility that was in existence prior to the Effective Date of the
Original Agreement and the expansion does not require the
installation of a new water meter to serve the expansion, then the
Tribe's request should notify Tucson of this fact so that Tucson can
calculate the facility 's total pre-expansion annual water use for the
prior calendar year as required by Subsection 4(D)(2)(b).

Tucson's Written Response Required. Tucson shall consider any request
for potable water service under Subsections 4(B) and 4(C) in a timely
manner and shall provide a written response to the Tribe that approves or
denies the request within ninety (90) days.
a.

Tucson's consideration of the Tribe's request for additional potable
water service under Subsections 4(B) or 4(C) shall be based solely
on the information submitted and the best publicly available data,
and such consent shall not be unreasonably withheld.

b.

In the event the Tribe requests water service for an unmetered
expansion of a public facility that was in existence on the Effective
Date of the Original Agreement pursuant to Subsection 4(D)(l )( c),
above, Tucson's written response shall also include the total annual
water use for the prior calendar year ("accounting baseline") from
which Tucson will thereafter calculate and separately account for
any increase in water use for the expansion under the public facility
exception found in Subsection 4(B) of this Agreement.

APPLICATION OF TUCSON'S WATER SERVICE POLICY.
Nothing in this Agreement precludes the Tribe from receiving water service from Tucson
under the same terms and conditions as any other Tucson Water customer in the event that
(a) the Tribe acquires land after the Effective Date within an existing water service area
approved by the Tucson City Council at the time of acquisition; or (b) Tucson changes its
water service policy to designate new or extended water service boundaries resulting in the
inclusion of Tribal Lands within these new boundaries, provided, however, that the Tribal
meters within the new or extended boundaries are not already receiving potable water
service under this Agreement from Tucson's Assured Water Supply or from the PYTSS.

Page 7 of22

CITY 000029

6.

TUCSON CITY COUNCIL ACTION NOT PROHIBITED.
Nothing in this Agreement shall preclude the Tribe from obtaining a waiver directly from
the Tucson City Council of any requirements or limitations imposed by Section 4 of this
Agreement for a project on Tribal Lands, which, if consented to by the Tucson City
Council, shall not require an amendment to this Agreement.

7.

DELIVERY OF POTABLE WATER ALLOCATED TO PASCUA YAQUI TRIBE
SOURCE OF SUPPLY (PYTSS).
Tucson agrees to provide potable water service to the Tribe through its Water Infrastructure
in an amount in excess of the maximum limitations and requirements prescribed by Section
4, provided that the total amount of additional potable water is allocated to the PYTSS as
described in this Agreement. In addition to the foregoing, Tucson shall provide potable
water service to Tribal Lands from water sources allocated to the PYTSS where the Tribe
elects to use the PYTSS instead of having the water use counted against the 600 AFY
limitation set forth in Section 4(A) of this Agreement.

8.

CONSTRUCTION OF WATER INFRASTRUCTURE.
The Tribe will be responsible to construct or cause to be constructed any additional Water
Infrastructure that may be reasonably necessary to secure the delivery or distribution of
potable water to Tribal Lands from Tucson 's Assured Water Supply or from the PYTSS,
provided that the Tribe shall not be responsible to construct or cause to be constructed any
Water Infrastructure of a size or capacity that is in excess of the capacity necessary for the
delivery and distribution of potable water service to Tribal Lands. Such Water
Infrastructure shall be constructed in conformance with Tucson's then existing design plans
and procedures and conveyed as a right-of-way to Tucson in accordance with this
Agreement and any applicable provision of 25 U.S.C. § 324 and 25 C.F.R., Part 169.

9.

WATER SERVICE AGREEMENT OVERSIGHT GROUP.
There is hereby established a Water Services Agreement Oversight Group ("Oversight
Group") for the purposes of implementing the terms of the Agreement and addressing
matters of concern between the Parties. The Oversight Group will also serve as a forum
for the Parties to develop, consistent with the terms of this Agreement, best management
practices ("BMPs") that may be implemented by mutual agreement of the Parties and
without the necessity of a formal amendment to this Agreement for (A) the design,
approval, and construction of water facilities on the Reservation by and on behalf of the
Tribe for connection to Tucson Water; (B) communication between the Tribe and Tucson
Water regarding requests to connect to Tucson's Water Infrastructure by the Tribe, its tribal
departments and enterprises, or tribal residents; and (C) implementing the accounting and
reconciliation requirements of Section 11 of this Agreement. In addition to the foregoing,
the Oversight Group may consider and make recommendations to the Parties on the need
for and form of future amendments to this Agreement. Either Party shall be entitled to call
a meeting of the Oversight Group, at a time and location mutually agreed upon by the
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Parties. The Oversight Group shall consist of the following participants:
For the Tribe. Participants for the Tribe shall consist of the Tribal Chairperson and
the Tribal Attorney General or their designees, and such other persons as they may appoint
in writing who have specific authority or expertise in matters relevant to the administration
of this Agreement.
For Tucson Water. Participants for Tucson Water shall consist of the Director of
Tucson Water and the City Attorney or their designees, and such other persons as they may
appoint in writing who have specific authority or expertise in matters relevant to the
administration of this Agreement.

10.

11.

ACCEPTANCE OF TRIBAL CAP CONTRACT WATER AND ADDITIONAL
WATER
A.

Tucson will accept the Tribe's CAP Contract Water and any Additional Water that
is delivered through the main CAP canal at any one or more of Tucson's Point(s) of
Delivery, or at any other points as determined necessary by Tucson, for distribution
to the Tribe under the terms of this Agreement, provided that the CAP Contract
Water and Additional Water shall meet all quality standards for acceptance and
distribution through Tucson's Water Infrastructure. The term "Point(s) of Delivery"
is as defined in the Storage Agreement attached hereto as Exhibit "A".

B.

Any Additional Water that is not delivered through the main CAP canal shall be
accepted by Tucson for delivery or distribution to the Tribe through Tucson's Water
Infrastructure subject to any additional terms and conditions that are reasonably
necessary for Tucson to accept such water into Tucson's Water Infrastructure. Such
Additional Water shall meet all quality standards for acceptance and distribution
through Tucson's Water Infrastructure.

C.

The Parties acknowledge that as of the Effective Date of this Agreement, Tucson
does not directly deliver its CAP water as potable water to its customers and has no
plans to do so in the future.

ACCOUNTING AND ANNUAL RECONCILIATION OF WATER DELIVERIES
AND APPLICABLE CREDITS.
On or before March 15 th of each year, Tucson shall provide an accounting of the potable
water delivered or distributed to Tribal Lands from Tucson's Assured Water Supply and
from the PYTSS in the prior calendar year under this Agreement. In addition to completing
the Annual Accounting Worksheet attached to this Agreement as Exhibit "B", Tucson
agrees to provide the Tribe with a list of water meters located on Tribal Lands and the water
use associated with such meters along with sufficient information for the Parties to
separately calculate the total amount of water delivered or distributed in the prior calendar
year to meters serving Tribal developments meeting the exceptions found in Subsections
4(B)-4(C) and Sections 5 and 6 of this Agreement. The form of the Annual Accounting
Worksheet may be amended from time-to-time by mutual agreement of the Parties without
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necessitating an amendment of this Agreement. The order of accounting to be set forth in
the Annual Accounting Worksheet is as follows:
A.

Calculating Total Potable Water Deliveries to Tribal Lands. Tucson shall.first
calculate the total amount of potable water supplies delivered by Tucson from any
source to Tribal meters located on the Tribal Lands (Reservation and Fee lands) in
the prior calendar year.

B.

Calculating Total Water Deliveries Under Applicable Exceptions . Subject to
the specific accounting requirements found in Subsection 1l(C) of this Agreement,
Tucson shall next calculate the total amount of potable water supplies delivered to
those Tribal meters located on Tribal Lands that have been designated by Tucson
as serving qualifying traditional public facilities or economic development projects
as provided for in Subsections 4(B)-(C) or which have been separately flagged to
not count against the 600 AFY limitation under Section 5 or Section 6 of this
Agreement.

C.

In performing the accounting required by Subsection 1 l(B), Tucson shall ensure
that the following additional information is also contained in the Annual
Accounting Worksheet:

1.

2.

Subsection 4(B): Public Facilities. In addition to showing the total amount
of potable water delivered to Tribal Lands under the public facility
exception provided for in Subsection 4(B), the accounting shall also:
a.

Separately list each of the public facilities approved since the date
of the Original Agreement and their associated meters along with
the total potable water use ascribed to each of these public facilities
for the prior year. In the event the Tribe has received water service
for an expansion of a public facility that was in existence on the
Effective Date of the Original Agreement as provided for in
Subsection 4(B)(3), and the expansion did not require the installing
of a new water meter, Tucson shall determine and separately account
for the potable water used by the expansion under the public facility
exception by subtracting the potable water use for the facility
documented by Tucson in the accounting baseline required by
Subsection 4(D)(2)(b) from the total amount of potable water used
by the expanded facility during the prior calendar year.

b.

Ensure that any potable water deliveries in excess of 300 AFY are
counted against the 600 AFY limitation imposed by Section 4(A)
of the Agreement or, if the 600 AFY limitation has been exceeded,
from PYTSS.

Subsection 4{C): Business or Economic Development Projects. In
addition to showing the total amount of potable water delivered to Tribal
Lands under the business or economic development exception provided for
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in Subsection 4(C), the accounting shall also separately list each of the
approved business or economic development projects and associated meters
receiving potable water under Subsection 4(C) of the Agreement on an
annual basis.
3.

Sections 5 & 6: Service Authorized for Tribal Lands Under Tucson's
Water Service Policy or by Special Action of the Tucson City Council.
Tucson's accounting shall also separately account for the total amount of
potable water delivered to Tribal meters that are not subject to the terms of
this Agreement due to the meter's proximity within the Tucson water
service area under the terms and conditions outlined in Section 5 of this
Agreement or as the result of a special action taken by the Tucson City
Council pursuant to Section 6.

D.

Calculating Total Water Deliveries Subject to the 600 AFY Limit or to be
Accounted for as PYTSS. In order to determine the total amount of potable water
delivered from Tucson's Assured Water Supply in the prior calendar year that is
subject to the 600 AFY limit under Subsection 4(A), Tucson shall next deduct the
total potable water supplies delivered to the Tribe under the exceptions calculated
in Subsection 11 (B) from the total overall potable water supplies calculated as
delivered to Tribal Lands under Subsection 11 (A) of the Agreement. Any potable
water deliveries in excess of the 600 AFY limit, other than for the exceptions
calculated in ll(B), shall be accounted for as allocated to the Pascua Yaqui Tribe
Source of Supply (PYTSS) and a CAP Resource Fee refund may be applicable
under Subsection 14(B) of the Agreement. Further, a transfer of long-term storage
credits from the Tribe to Tucson, as stated in Subsection 13(A) may be required.

E.

Unsatisfied PYTSS.
1.

If, after performing the accounting required by Subsections 11 (A)-(D),
above, there remains an amount of PYTSS that must still be satisfied (i.e.
the Tribe received more potable water than was available from Tucson's
Assured Water Supply, Tribal CAP Contract Water and Additional Water
in the previous calendar year), the remaining PYTSS demand (Carryover
PYTSS) shall be carried over and added to the PYTSS demand to be
accounted for in the following calendar year (Carryover Year).

2.

The Tribe shall make all reasonable efforts to satisfy the Carryover
PYTSS by either reducing consumption of potable water in the Carryover
Year, or by utilizing Tribal CAP Contract Water or Additional Water
during the Carryover Year.

3.

If the full amount of Carryover PYTSS is not satisfied at the end of the
Carryover Year in accordance with the March 15 accounting, the Tribe
may elect to transfer long-term storage credits to Tucson, or the Parties
may make other mutually agreeable arrangements for the Tribe to provide
the remaining unsatisfied Carryover PYTSS to Tucson.
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4.

12.

If by December 31 of the year following the Carryover Year, the Tribe
does not transfer long-term storage credits to Tucson or the Parties do not
make other mutually agreeable arrangements to satisfy the remaining
unsatisfied Carryover PYTSS in accordance with Section 11 (E)(2) above,
Tucson shall have the sole discretion to either (a) curtail the delivery of
any potable water to Tribal Lands in excess of the 600 AFY limitation
imposed by Subsection 4(A) of the Agreement until such time as the total
amount of Carryover PYTSS is fully satisfied by the Tribe; or (b) require
the Tribe to purchase an equivalent amount of long-term storage credits
from Tucson at Tucson's current cost of CAP water as established by
CAWCD, plus Tucson's current water storage fee, in order to satisfy the
Carryover PYTSS.

WATER STORAGE AGREEMENT
A.

Tribal CAP Contract Water and Additional Water. Tucson and the Tribe have
entered into a separate Storage Agreement attached here as Exhibit "A". The
Storage Agreement sets forth the conditions under which Tucson shall reserve
capacity to the Tribe for the storage of its Tribal CAP Contract Water and Additional
Water at the Tucson Underground Storage Facilities, pursuant to any required state
permitting through the Arizona Department of Water Resources or any successor
agency to the Arizona Department of Water Resources.

B.

The Storage Agreement also sets forth specific terms and conditions to facilitate
best practices in water management where Tucson agrees to deliver a portion of
Tucson's non-potable CAP water to the Tribe's CAP Point(s) of Delivery for nonpotable use by the Tribe, in return for the Tribe transferring long-term storage
credits to Tucson. Tucson will provide a credit to the Tribe for the cost of storage
that would have otherwise been incurred for storage of Tucson's CAP water but for
the fact that it was delivered to the Tribe's Point(s) of Delivery. The credit to the
Tribe for cost of storage shall be assessed at the then applicable rate Tucson would
otherwise charge the Tribe for storing water at the Tucson Underground Storage
Facilities.

C.

Accumulation of Long-Term Storage Credits. Stored Water in the Tucson
Underground Storage Facilities shall accumulate long-term storage credits in
accordance with the Storage Agreement and Arizona law.

D.

Storage Agreement Governs. In the event that there is inconsistency between the
terms of this Agreement and those of the Storage Agreement, the terms of the
Storage Agreement shall govern the subject of Stored Water, the accumulation of
credits from storage, and the delivery of Tucson's CAP water to the Tribe's Point(s)
of Delivery.

Page 12 of 22

CITY 000034

13.

14.

15.

CONDITIONS RELATED TO RECOVERY, DELIVERY AND DISTRIBUTION
OF STORED WATER.

A

In lieu of the Tribe having to obtain its own recovery well permit(s) for Tucson to
recover the Tribe's Stored Water when the Tribe's Stored Water is dedicated by the
Tribe to satisfy water demand allocated to the PYTSS, Tucson agrees to deliver and
distribute water to the Tribe from Tucson's Assured Water Supply and the Tribe
agrees to transfer an equal amount of long-term storage credits to Tucson.

B.

Notwithstanding Subsection 13(A), upon the Tribe's request, Tucson will recover,
deliver and distribute the Tribe's Stored Water through Tucson 's Water
Infrastructure provided that Tucson is permitted to recover such water in
accordance with the requirements of A.R.S. § 45-834 .01 or other applicable law.
The Tribe will obtain any necessary recovery well permit(s) to allow Tucson to
recover the Tribe's Stored Water.

C.

Nothing in this Agreement shall prevent the Tribe from recovering its Stored Water
pursuant to a recovery well permit or permits issued by ADWR to the Tribe
pursuant to A.R.S. § 45-834.01 and applicable law. Tucson shall not unreasonably
withhold any consent which may be required for ADWR to approve a recovery well
permit for the Tribe to enable it to recover its Stored Water.

RATES AND FEES TO BE ASSESSED TO THE TRIBE FOR POTABLE WATER
SERVICE TO TRIBAL LANDS.

A

Delivery of Tucson's Assured Water Supply to the Tribe. Except as expressly
provided for in this Agreement, where Tucson provides potable water to the Tribe
from its Assured Water Supply, the Tribe shall be subject to the same potable water
rates and fees as any other Tucson water customer as then established in the Tucson
City Code.

B.

Deliverv of the PYTSS and Credit of Fees. Where Tucson provides potable water
to the Tribe from the PYTSS, Tucson shall apply a credit to the Tribe for Tucson's
"CAP Charge" or any similar or related charge denominated in the Tucson City
Code for the total amount of PYTSS delivered through Tucson's Water
Infrastructure to Tribal Lands during the prior calendar year which shall be credited
to the Tribe on its next monthly billing cycle immediately following the March 15
accounting required by Section 11 of this Agreement.

WATER SERVICE AGREEMENT LIMITED TO TRIBAL LANDS LOCATED
OUTSIDE CITY LIMITS.
Nothing in this Agreement shall be construed to limit, reduce or otherwise modify any
obligation of Tucson to provide potable water service to lands owned or acquired by the
Pascua Yaqui Tribe within the city limits of Tucson and South Tucson.
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16.

WASTEWATER.
Nothing in this Agreement is intended to preclude the Parties from entering into a future
agreement or agreement(s) regarding the delivery or use of reclaimed water or effluent. In
the event the Tribe decides to construct a wastewater treatment plant on the Pascua Yaqui
Reservation in conformance with all necessary and applicable requirements of law, Tucson
shall neither object to the Tribe's construction of said plant nor will it object to the Tribe's
right to capture and retain such wastewater generated on the Reservation for treatment, use,
or sale within the sole discretion of the Tribe. Notwithstanding the foregoing, Tucson also
agrees to work with the Tribe, upon request, regarding effluent entitlements for the Tribe
from the wastewater generated from Tribal Lands which is treated by Pima County.

17.

WATER CONSERVATION.
The Tribe shall implement water conservation requirements for potable water use on Tribal
Lands, which shall at a minimum call for:

18.

A.

Practices consistent with the intent of Tucson's water conservation measures
enacted within the City of Tucson.

B.

The use of the Tribe's best efforts to discontinue the use of potable water on Tribal
Lands for turf watering and commercial landscape irrigation for existing and future
Tribal development, exclusive of residential development.

C.

The installation of low flow water fixtures and other reasonable water conservation
devices, consistent with normal building practices, in all future Tribal developments
on Tribal Lands.

EXISTING WATER INFRASTRUCTURE ON THE RESERVATION.
A.

Permission to Perform Surveys. The map delineating all of the existing Water
Infrastructure located on the Pascua Yaqui Reservation as of the Effective Date of
the Original Agreement is attached to this Agreement as Exhibit "C".
Notwithstanding the foregoing, the Tribe hereby provides Tucson with permission
to perform any surveys or related activities on the Pascua Yaqui Reservation that
may be necessary to comply with 25 U.S .C. § 324 and 25 C.F.R., Part 169, and to
secure the Secretary's approval of any rights-of-way or other approvals required by
law.

B.

Waiver of Certain Damages and Rights to Monetary Consideration. In
consideration for the mutual promises, covenants, and considerations set forth in
this Agreement, the Tribe waives any right or entitlement that it may have to the
payment of damages or monetary consideration under 25 C.F.R., Part 169 or
applicable law arising from the existence of the historic Water Infrastructure on the
Reservation that is delineated on the Water Infrastructure map (Exhibit C) as of the
Effective Date of the Original Agreement.
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19.

WATER SERVICE LINE AGREEMENT FOR THE RESERVATION.
Where the Water Infrastructure delineated on the Water Infrastructure map (Exhibit C) is
used for the sole purpose of supplying potable water service to the Tribe and/or its Tribal
members on the Reservation within the meaning of25 C.F.R., Part 169, now or as amended,
the Tribe hereby authorizes and consents to the location of such Water Infrastructure on the
Reservation. In the event the Secretary should require the submission of a water service
line agreement for any of the historic Water Infrastructure delineated on Exhibit C, the
Parties, utilizing the Oversight Group, agree to work cooperatively and in good faith to
develop and enter into such agreement or agreements as may be required by 25 C.F.R., Part
169 or applicable law.

20.

RIGHTS-OF-WAY FOR WATER INFRASTRUCTURE ON THE RESERVATION
NECESSARY TO SERVE OFF-RESERVATION INTERESTS.
A.

Rights-of-Way for Existing Water Infrastructure. Where the historic Water
Infrastructure delineated on the Water Infrastructure map (Exhibit C) is not used
for the sole purpose of supplying potable water service to the Tribe and/or its Tribal
members on the Reservation as set forth in 25 C.F.R., Part 169 or applicable law,
now or as may be amended, the Tribe authorizes and consents to the location of
such Water Infrastructure on the Reservation and to any rights-of-way that may be
required under 25 U.S.C. § 324, 25 C.F.R., Part 169 or applicable law. In the event
the Secretary should require Tucson to obtain a right-of-way or rights-of-way for
the historic Water Infrastructure delineated in Exhibit C, the Parties, utilizing the
Oversight Group, agree to work cooperatively and in good faith to file a complete,
correct, and true application or applications with the Secretary or her designee in
conformance with all necessary requirements of federal law and to take other
reasonable actions to obtain any necessary rights-of-way for such Water
Infrastructure from the Secretary.

B.

The Extension or Expansion of Water Infrastructure on the Reservation.
Subject to the requirements for payment of fair market value outlined in 25 C.F.R.,
Part 169, the Tribe's authorization and consent pursuant to 25 U.S.C. § 324 and 25
C.F.R., Part 169 to the issuance of future rights-of-way for any extension or
expansion of Water Infrastructure over and across the Reservation to provide
potable water service to off-Reservation interests shall not be unreasonably
withheld.

C.

Maintenance to be Conducted In A Workmanlike Manner. The construction,
maintenance, and service of all rights-of-way and Water Infrastructure approved by
or arising out of the Water Service Agreement shall be performed in a workmanlike
manner and shall comply with the requirements of 25 C.F.R., Part 169 and applicable
law.
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21.

22.

ACCESS TO WATER INFRASTRUCTURE AND RIGHTS-OF-WAY ON THE
PASCUA YAQUI RESERVATION.
A.

The Tribe agrees to provide Tucson or its designee(s) with reasonable access to and
across the Pascua Yaqui Reservation in order for Tucson to maintain and service
any right-of-way or portion of the Water Infrastructure located on the Reservation.
For the purposes of this Agreement, "reasonable access" shall mean access upon
the Tribe's receipt of 24-hours notice to the Tribe indicating that such access is
required. In the event of an emergency, 24-hour notice shall not be required,
provided that Tucson shall undertake its best efforts to provide notice to the Tribe
in as timely a manner as possible.

B.

Tucson shall cooperate with the Tribe and use its best efforts to minimize any
negative impact arising from its access or that of its designees to any right-of-way
or portion of Water Infrastructure on the Reservation where such access or the repair
and maintenance activities associated with such access, has the potential to
negatively impact Tribal events or business activities.

WAIVER OF EXISTING CLAIMS FOR TRESPASS, EJECTMENT,
ACCOUNTING, AND DAMAGES AGAINST THE CITY OF TUCSON.
In consideration for the mutual promises, covenants, and considerations set forth in this
Agreement, the Tribe waives any past or present claim or cause of action that the Tribe may
have against Tucson as of the Effective Date of the Original Agreement for trespass,
ejectment, accounting, and/or damages for any unlawful construction and maintenance of
the historic Water Infrastructure on the Reservation that is delineated on the Water
Infrastructure map (Exhibit C).

23.

WATER QUALITY.
The water delivered to the Tribe pursuant to this Agreement shall meet or exceed all
applicable water quality standards and requirements of State and Federal law.

24.

INJURIES TO WATER RIGHTS AND CLAIMS.
Nothing in this Agreement may be asserted as a defense against or otherwise be construed
to prohibit the Tribe from initiating any action against Tucson where:
A.

It is shown by a mutually agreed upon groundwater model that pumping conducted
by Tucson after the Effective Date of the Original Agreement has or will cause
groundwater levels to decline in excess of ten (10) feet in a five year period from
beneath the Pascua Yaqui Reservation, or where it is alleged that activities
conducted by Tucson after the Effective Date of the Original Agreement are
injuring or will injure the Tribe's surface water rights or claims, or where the
groundwater level decline or injury to surface water rights or claims is shown by
the above model to exceed the groundwater level decline that would be presumed
to occur if the Tribe or another water provider were to pump seventy (70) percent
of the 600 AFY limitation under Subsection 4(C) from a well drilled on the
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Reservation at the northwest corner of W. Calle Torim and S. Sheridan Ave.,
Township 15, Range 12, Section 23 of the Gila and Salt River Base and Meridian.
B.

25.

Any act or failure to act by Tucson or its designee after the Effective Date of the
Original Agreement is alleged (in whole or part) to have injured or threatens to
injure the surface water or groundwater quality located on or beneath Tribal Lands.

ASSIGNMENT.
Neither Party may assign, directly or indirectly, all or part of its rights or obligations under
this Agreement without the prior written consent of the other Party, which consent shall not
be unreasonably withheld or delayed. In the event Tucson assigns all or part of its rights
and obligations under this Agreement, the Tribe shall no longer have any obligation under
Section 2 of this Agreement to forebear from initiating any action against the other Party
for any alleged injury to water rights in any federal, state or tribal forum, including but not
limited to, the Gila River Acijudication.

26.

TERM; RENEWALAND TERMINATION.
A.

The term of this Agreement shall be for a period of fifty (50) years, unless
terminated for cause as provided in this Agreement. Upon the expiration of the fifty
(5 0) year term, this Agreement shall be automatically renewed for a period of fifty
(50) years, and shall be automatically renewed for successive fifty (50) year periods
thereafter, subject to the right of termination set forth in this Agreement.

B.

The Parties may only terminate this Agreement for cause based solely upon the
failure of a Party to comply with the material terms of this Agreement or a failure
of the Parties to secure any necessary approvals of the Secretary under this
Agreement; provided that, in the event that a Party has breached a material term or
terms of this Agreement, the non-defaulting Party shall give the defaulting Party a
meaningful opportunity to cure the alleged default, before the Party alleging default
shall have the right to terminate this Agreement.

C.

Tucson's obligation to provide potable water service to the Tribe from its Assured
Water Supply and PYTSS, and to recover, deliver or distribute Stored Water, shall
survive the termination of this Agreement, as will any permits, rights-of-way or
easements granted in accordance with this Agreement or any obligation of the Tribe
to provide Tribal CAP Contract Water, Additional Water or long-term storage
credits to offset potable water service delivered or distributed to the Tribe, provided
that the total amount of potable water available to the Tribe from Tucson's Assured
Water Supply or from the PYTSS shall not be increased or decreased after the date
of termination. Notwithstanding the foregoing, nothing herein shall be construed
to modify or change any existing or future obligation that Tucson may have to
provide potable water service to the Tribe under any provision of applicable law.

D.

The Storage Agreement (Exhibit A) shall survive the termination of this Agreement.
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27.

NOTICES.
Except for a request for reasonable access to and across the Pascua Yaqui Reservation in
order for Tucson to maintain and service any right-of-way or portion of the Water
Infrastructure pursuant to Section 21, all notices, demands, consents, approvals, requests
or other communications which either Party to this Agreement may desire or be required
to give hereunder (collectively, "Notices") shall be in writing and shall be given by (a)
personal delivery, (b) facsimile transmission, (c) electronic mail, or (d) a nationally
recognized courier service, fees prepaid, addressed as follows:
If to the Tribe. to:

Telephone:
Facsimile:

With a copy to:

Telephone:
Facsimile:
If Tucson, to:

Chairperson
Pascua Yaqui Tribe
7474 S. Camino De Oeste
Tucson,Arizona 85757
520-879-6319
520-879-6308

Attorney General
Pascua Yaqui Tribe
7777 S. Camino Huivisim, Bldg. C
Tucson AZ 85757-9264
520-883-5106
520-883-5084

Telephone:
Facsimile:

Director
Tucson Water Department
310 W. Alameda
P.O. Box 27210
Tucson,Arizona 85726
520-791-2666
520-791-3293

Telephone:
Facsimile:

City Attorney
Tucson City Attorney's Office
255 W. Alameda
P.O. Box 27210
Tucson,Arizona 85726
520-791-4221
520-623-9803

And to:

Any Party may designate another addressee (and/or change its address) for Notices
hereunder by a Notice given pursuant to this Section.
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Email is the preferred method of notice. Representatives of each Party will maintain current
email contacts with representatives of the other Party. The Parties will strive to notify each
other of changes to email points of contact. Notice sent via email shall be deemed sufficient
if it is acknowledged by at least one person from the receiving Party. Acknowledgment of
the notice may be made by a person sending a return email confirming receipt or otherwise
indicating to the sending Party in a written form that the notice has been received. If receipt
is not so acknowledged, notice may be sent by one of the other methods identified in this
Section.
A notice sent in compliance with the provisions of this Section shall be deemed given on
the date receipt is confirmed (or the date of attempted delivery if by hand-delivery or
courier service if delivery is refused).
Any notice sent via facsimile shall be deemed given on the date sent if delivery is confirmed
by the sender's facsimile machine, if sent or transmitted prior to 5:00 p.m. (Pacific Time)
on a Business Day and, otherwise, on the next succeeding Business Day.

28.

DISPUTE RESOLUTION.
Should any claim or dispute arise between the Parties to this Agreement ("dispute"), the
procedures set forth in this Section shall control the resolution of such dispute.
A.

Notice/Negotiation. If a dispute arises under the Agreement, either Party may serve
a written notice upon the other identifying the specific provision or provisions of
the Agreement in dispute and specifying in detail the factual bases for any dispute
proposed by the Party providing notice. Within ten (10) days following delivery of
the written notice of dispute, the Parties shall meet in an effort to voluntarily resolve
the dispute through negotiation.

B.

Mediation. If the Paiiies are unable to resolve a dispute by negotiation as described
in Subsection 28(A), above, within thirty (30) days after delivery of the original
written notice of dispute, the Parties shall, upon the request of either Party,
voluntarily endeavor to settle the dispute in an amicable manner by non-binding
mediation which shall be conducted in good faith and shall be concluded within
180 days from delivery of the original written notice of dispute. Although the
Parties shall be required, upon request, to participate in mediation as described in
this Subsection 28(A), such a request for mediation shall not preclude either Party
from pursuing emergency injunctive relief or other form of immediate relief that
may be available under this Agreement and applicable law.

C.

Costs of mediation. The costs of mediation shall be borne equally by the Parties,
with one-half (1/.2) of the expenses charged to the Tribe and one-half (1/.2) of the
expenses charged to Tucson.

D.

Limited Waiver of Sovereign Immunity. The Parties agree for the limited
purposes of this Agreement and for the enforcement of any agreement reached by
the Parties under this Section, that neither Party will assert sovereign immunity as
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a defense, and both Parties consent to the jurisdiction of the United States Federal
District Court for the District of Arizona for purposes of this Agreement and for the
enforcement of any agreement reached under this Section. In the event that the
Federal Court determines that it lacks jurisdiction to hear a dispute presented by a
Party under this Agreement, then suit may be maintained in any other court of
competent jurisdiction; provided, however, that in no event shall either Party file
suit in the Tribal Courts of the Pascua Yaqui Tribe. The Parties further agree that
this Agreement shall be construed in accordance with the laws applicable to
contracts in the State of Arizona.

29.

BOOKS, RECORDS AND REPORTS.
Tucson and the Tribe shall establish and maintain accounts and other books and records
pertaining to administration of the terms and conditions of this Agreement. Reports shall
be furnished by a Party to the other Party in such form and on such date or dates as the
Party may reasonably require. Subject to applicable tribal, state and federal laws and
regulations, each Party to this Agreement shall have the right during office hours to
examine and make copies of the other Party's books and records relating to matters covered
by this Agreement with reasonable prior notice.

30.

CONSISTENCY WITH OTHER AGREEMENTS.
This Agreement is intended to be consistent with the Tribal CAP Contract. Upon written
agreement by the Parties, this Agreement may be amended or supplemented to conform to
the Tribal CAP Contract, if necessary.

31.

FORCE MAJEURE.
In the event any Party is rendered unable, wholly or in part, by force majeure reasons to
carry out its obligations under this Agreement, the obligations of both the Tribe and Tucson
so far as they are affected by such force maj eure shall be suspended during the continuance
of any inability so caused, but for no longer period; and such cause shall be so far as
possible remedied with the best efforts of the disabled Party and with all reasonable
dispatch. The term "force majeure" as employed in this Agreement shall mean acts of God,
strikes, lockouts or other industrial or labor disturbances, acts of the public enemy, wars,
blockades, insurrections, riots, epidemics, land slides, lightning, earthquakes, fires, storms,
floods, washouts, droughts, unavoidable interruptions in electric power to drive pumps,
interruptions by government not due to the fault of the Parties, including injunctions, civil
disturbances, explosions, well collapses, breakage or accident to machinery or transmission
facilities, or action or non-action by governmental bodies in approving or failing to act
upon applications for approvals or permits which are not due to the negligence or willful
action of the Parties. Nothing herein contained shall be construed as requiring either Party
to settle a strike or labor dispute against its will.
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32.

SECTION HEADINGS.
The subject headings of sections and subsections in this Agreement are included for the
purpose of convenience only, and shall not affect the construction or interpretation of this
Agreement in any manner.

33.

NO THIRD PARTY BENEFICIARIES.
No term or provision of this Agreement is intended to, or shall be (or construed to be) for
the benefit of any person, firm, organization, or corporation not a Party hereto, and no such
other person, firm, organization, or corporation shall have any right or cause of action
hereunder.

34.

WAIVER.
Waiver by either Party of any breach of any term, covenant or condition herein contained
shall not be deemed a waiver of any other term, covenant or condition, or any subsequent
breach of the same or any other term, covenant, or condition herein contained.

35.

SEVERABILITY.
If any provision of this Agreement is held to be invalid or unenforceable, the remaining
provisions shall continue to be valid and enforceable to the full extent permitted by law. If
any such provision or part is stricken in accordance with this Section 34, then the stricken
provision or part will be replaced by such trier of fact, to the extent reasonably possible,
with a legal, enforceable and valid provision that preserves the intent of the Parties reflected
in this Agreement and that comes closest to expressing the intention of the stricken
provision or part.

36.

ENTIRE AGREEMENT.
This document constitutes the entire Agreement between the Parties pertaining to the
subject matter hereof. This Agreement shall not be modified, amended, altered or extended
except through a written agreement signed by the Parties under the same authority and
direction as this Agreement has been executed.
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IN WITNESS WHEREOF, the Parties hereto have hereunto set their hands on the dates
written below.

PASCUA YAQUI TRIBE

By

~

Date

=.
Peter y e ~Chaiima;;----:;

7

LZo / "'.j._;);;:,../

I

APPROVED AS TO FORM:

~

~a.>

By:
~/ V
----~
----------L attra Berglan, Attorney General

,-..-u~ .. -<P vGU.'J#J..

Date: ___A__.p_r_il_2_0-',--2_0_2_1_ __

ATTEST:
By

{}f;J2eg
City Clerk, Roger W. Randolph

:p?g::__
City.Attorney
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FIRST AMENDED AND RESTATED
STORAGE AGREEMENT
BETWEEN THE
CITY OF TUCSON AND PASCUA YAQUI TRIBE
This FIRST AMENDED AND RESTATED STORAGE AGREEMENT ("Agreement") is
made and entered into between the City of Tucson ("Tucson"), a municipal corporation of the State
of Arizona, and the Pascua Yaqui Tribe ("Tribe"), a federally recognized Indian Tribe pursuant to
25 U.S.C. §1300f, and the Indian Reorganization Act of 1934, 48 Stat 484 et seq., (collectively,
"the Parties").
WHEREAS, the Parties previously entered into a Storage Agreement on February 22, 2011
("Original Agreement").
WHEREAS, this First Amended and Restated Storage Agreement amends and restates the Original
Agreement in its entirety in order to facilitate additional best practices in water management within
the Tucson AMA.

RECITALS

A.

Tucson is empowered by AR. S. Title 11, Chapter 7, Article 3 to enter into this Agreement.

B.

Tucson is authorized by the Tucson Charter, Chapter IV, Section 1(7) " ... to establish,
maintain, equip, own and operate, works and appliances within and without the city for
supplying the city and its inhabitants, also persons, firms and corporations outside the city
. . . with water.... "

C.

In accordance with the Colorado River Basin Project Act of 1968, as amended, 43 U.S.C. §
1521 et seq., the Pascua Yaqui Tribe currently has a long-term contract for Tribal CAP
Contract Water pursuant to its Tribal CAP Contract with the United States dated December
11,1980.

D.

Tribe's current CAP Water allocation is insufficient to provide a secure and adequate water
supply for the Tribe's future needs.

E.

The Tribe intends to secure additional water supplies to meet Tribal purposes.

F.

The ability to store the Tribe's water is an important tool that is needed to assist the Tribe
in managing its water supply to meet current and future needs.

G.

The Tribe desires, and Tucson has agreed, to store Tribal CAP Contract Water and
Additional Water at the Central Avra Valley Storage and Recovery Project, the Southern
Avra Valley Storage and Recovery Project, the Pima Mine Road Recharge Project, and at
such other storage and recovery projects that Tucson may subsequently construct, may
cause to be constructed or may otherwise have a participatory interest in.
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H.

In order to promote best practices in water management within the Tucson AMA, Tucson
and the Tribe desire to implement a mechanism where Tucson may deliver of a portion of
Tucson's CAP water in any given year to a Tribal CAP Point of Delivery when the Tribe
requires additional non-potable water on Tribal Lands, and Tucson would receive a transfer
from the Tribe of an equal amount of long-term storage credits from the Tribe.

NOW, THEREFORE, in consideration of the mutual and dependent covenants herein
contained, it is agreed as follows:

1.

DEFINITIONS.
A.

"Additional Water" means any amount of water, other than 500 acre-feet annually
of Tribal CAP Contract Water, that the Tribe may acquire, within its sole discretion,
from the CAP or other sources.

B.

"ADWR" means the Arizona Department of Water Resources or a successor
agency to the Arizona Department of Water Resources.

C.

"AFY" means acre-feet per year.

D.

"CAVSARP" means the Underground Storage Facility operated by Tucson
pursuant to Underground Storage Facility Pennit, No. 71-578806, and any
amendments thereafter, and located in Section 31, Township 13 South, Range 11
East and Sections 5, 6 and 8, Township 14 South, Range 11 East, Gila and Salt
River Base and Meridian.

E.

"CA WCD" or "Central Arizona Water Conservation District" means the political
subdivision of the State of Arizona that is the Operating Agency for the CAP
Project as that te1m is defined by the Tribal CAP Contract.

F.

"Effective Date" means the date upon which both Parties have taken all actions
necessary to empower the Parties to enter into and bind themselves to the terms,
requirements, and obligations of this Agreement, and said Agreement has been
finally approved and fully executed by the Parties.,.

G.

"Facility" or "Facilities" means the CAVSARP, SAVSARP, Pima Mine Road
Underground Storage Facilities and such other storage and recovery projects that
Tucson may subsequently construct, may cause to be constructed or may otherwise
have a participatory interest in, hereinafter.

H.

"Party or Pa1iies" means either one or, in the plural, both of the parties to this
Agreement.

I.

"Pima Mine Road" means the Underground Storage Facility which is owned by
CAWCD and Tucson and operated by CAWCD pursuant to Underground Storage
Facility Permit No. 71-577501, and any amendments thereafter.
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J.

"Point(s) of Delivery" means the points at which CAP Water is diverted from the
CAP Project canal for delivery to the Facilities, to Tribal Lands, or at such other
future Point(s) of Delivery as agreed upon by the Tribe and Tucson.

K.

"Central Arizona Project" or "CAP" means the system of aqueducts, canals, and
other infrastructure which is owned by the United States and managed and operated
by the Central Arizona Water Conservation District, and conveys the waters of the
Colorado River to points in Arizona, including to Pima County, Arizona.

L.

"SAVSARP" means the Underground Storage Facility operated by Tucson
pursuant to Underground Storage Facility Permit, No. 71-211276, and any
amendments thereafter, and located in Sections 22, 27, 28, 29, 32, 33 and 34,
Township 14 South, Range 11 East, Gila and Salt River Base and Meridian.

M.

"Tribal CAP Contract" means the Central Arizona Project Indian Water Delivery
Contract Between the United States and the Pascua Yaqui Tribe, dated December
11, 1980, and any subsequent amendments thereto.

N.

"Tribal CAP Contract Water" means the CAP water to which the Pascua Yaqui
Tribe has an entitlement pursuant to the Tribal CAP Contract.

0.

"Tribal Lands" means those Reservation Lands or Fee Lands located outside the
city limits of Tucson and South Tucson, both now and in the future.

P.

"Tribal Water" means any combination of the following:
1. Up to 500 acre-feet of Tribal CAP Contract Water annually; and
2. Up to 4,000 acre-feet of Additional Water annually.

Q.

"Tucson AMA" means the Tucson Active Management Area.

R.

"USF Permit(s)" means any Underground Storage Facility Permit now or hereafter
amended or issued by ADWR for the Facilities pursuant to A.RS.§ 45-811.01, and
applicable law.

S.

"Water Infrastructure" means Tucson's potable water distribution and service lines,
booster plants/stations, tanks, wells, pumping equipment, reservoirs, and other
appurtenances, in existence or as may be constructed in the future.

T.

"Water Storage Permit" means a permit issued by ADWR pursuant to AR. S. § 45831.01, and applicable law.

U.

Terms defined in A.RS. § 45-802.01 shall have the meanings ascribed to them
therein.
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2.

SCOPE OF AGREEMENT.

This Agreement is limited to: (i) Tucson accepting delivery of Tribal Water at the Point(s)
of Delivery; (ii) Tucson transporting the Tribal Water to the Facilities; (iii) the Tribe
storing Tribal Water at the Facilities, and (iv) Tucson delivering a portion of its CAP water
to the Tribe's CAP Point of Delivery on Tribal Lands and the transfer of an equal amount
of the Tribe's long-term storage credits to Tucson, in accordance with the terms of this
Agreement.
3.

4.

TERM.
A.

This Agreement shall begin on the Effective Date and terminate on December 2,
2028, the date scheduled for expiration of the CAVSARP USF Permit, unless
extended as provided in Paragraph 3.B. herein or terminated for cause as provided
in this Agreement.

B.

Provided that Tucson has the physical and legal ability to store more than 150,000
acre-feet of water in any combination of the Facilities, this Agreement shall
automatically renew for the extended life of the USF Permit with the sho1test
duration. This Agreement shall thereafter be renewed in successive terms in
accordance with the terms of this Subsection 3.B.

C.

It is the intention of the Parties that this Agreement shall remain in effect for as
long as Tucson owns, operates or has a participatory interest in one or more
Facilities.

FACILITY STORAGE CAPACITY RESERVED FOR TRIBAL WATER.
A.

On an annual basis, Tucson will reserve a combined water storage capacity in its
Facilities for the Tribe to store up to 1,500 AFY of Tribal Water.

B.

In the event Tucson increases the capacity of the Facilities or constrncts new

Facilities which increases Tucson's overall storage capacity after the Effective Date
of this Agreement by 12,500 AFY or more, Tucson shall reserve an additional 3,000
AFY of storage capacity for the Tribe's annual use for a combined annual storage
capacity of 4,500 AFY for Tribal Water.
5.

ADDITIONAL STORAGE CAPACITY ON AN ANNUAL BASIS.
A.

Nothing in this Agreement precludes the Tribe from requesting, and Tucson from
providing, additional storage capacity on an annual basis.

B.

In recognition that sufficient water availability and reliability for the Tribe's present

and future needs is of mutual importance to Tucson and the Tribe, Tucson agrees
to coordinate with the Tribe on not less than an annual basis to determine whether
additional storage capacity can be made available in Tucson's Facilities to meet
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any requests by the Tribe for the storage of Additional Water which exceeds the
amounts set forth in Section 4. Tucson agrees to include such requests in its
management of underground storage activities at CAVSARP, SAVSARP and Pima
Mine Road, which would also be coordinated with CAWCD pursuant to a rolling
five-year cooperative underground storage plan as provided for in Article 4 of the
Agreement for Tucson Area Reliability among the Central Arizona Water
Conservation District, the City of Tucson, Flowing Wells Irrigation District,
Metropolitan Domestic Water Improvement District, the Town of Marana and the
Town of Oro Valley, as approved by CAWCD's Board of Directors on November
23, 2010, or a similar agreement that may be entered into between Tucson and
CAWCD related to underground storage planning within the Tucson Active
Management Area.
C.

6.

Where Tucson provides storage capacity for Tribal Water in addition to the storage
capacity provided in Section 4, the te1ms of this Agreement shall govern the storage
of such water.

CONDITIONS RELATING TO STORAGE.
A.

The storage of Tribal Water shall be consistent with all applicable local, tribal, state
and federal laws.

B.

Tucson shall be responsible for all expenses and administrative requirements
associated with maintaining the USF Permits for the Facilities.

C.

Tucson's storage of Tribal Water at the Facilities shall at all times comply with the
applicable USF Permits for the Facilities.

D.

With the cooperation of Tucson, the Tribe shall obtain the necessary Water Storage
Permits from ADWR authorizing the Tribe to store Tribal Water at the Facilities.
The Tribe shall be responsible for all fees, annual reports, and compliance
requirements associated with its Water Storage Permits.

E.

Upon the request of Tucson, the Tribe shall use its best efforts to obtain a Water
Storage Permit for the Pima Mine Road Facility provided that CAWCD, as the
holder of the USF Permit, approves the Tribe's request for a Water Storage Permit
for that Facility. In the event CAWCD refuses to provide such approval, the Tribe
shall not be required to obtain a Water Storage Permit for the Pima Mine Road
Facility. Similarly, the Tribe will not be required to obtain a Water Storage Permit
for any future Facility where Tucson does not hold the USF Pe1mit and the holder
of such permit withholds its approval.

F.

Tucson shall have full discretion in directing the storage of Tribal Water to one or
more of its Facilities at which the Tribe has a Water Storage Permit, which allows
the Tribe to earn long-term storage credits pursuant to A.R.S. § 45-852.01 and
applicable law.
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7.

8.

9.

G.

In the event that Tucson is unable to take delivery of or store all or some of the
water governed by this Agreement in any combination of the Facilities in any given
year, Tucson shall refund the Tribe's costs for ordering such Tribal Water.

H.

Tucson shall promptly notify the Tribe in writing of any changes or modifications
to Tucson's Permits that would affect the Tribe's rights under this Agreement.

CONDITIONS RELATING TO RECOVERY, DELIVERY AND DISTRIBUTION.
A.

In any given year, when Tucson delivers non-potable CAP water to the Pascua
Yaqui Tribe by delivering Tucson's CAP water to the Tribe's CAP Point of
Delivery, the Tribe agrees to transfer long-term storage credits to Tucson on or
before December 31 of the following year after the water was first delivered to the
Tribe. The amount of long-term storage credits to be transferred to Tucson shall be
equal to the amount of long-term storage credits that would have otherwise accrued
to Tucson but for Tucson's delivery of the non-potable CAP water to the Tribe's
CAP Point of Delivery.

B.

In any given year, when Tucson directs delivery of Tucson CAP Water to the
Tribe's CAP Point of Delivery on Tribal Lands pursuant to Subsection 7.A. above,
and upon Tucson's receipt of the transfer of the long-term storage credits described
in Subsection 7.A., Tucson will provide a credit to the Tribe on the Tribe's next
monthly invoice for water service for the standard per acre-foot recharge rate for
water storage at CAVS ARP and SAVS ARP.

C.

Any amount of Tribal Water recovered by the Tribe, or by Tucson on the Tribe's
behalf, shall be debited from the Tribe's long-tenn storage accounts pursuant to
A.RS. § 45-852.01 and applicable law.

LONG TERM STORAGE CREDITS.
A.

The Tribe shall accumulate long term storage credits for Tribal Water stored at
Tucson's Facilities in accordance with A.R.S. § 45-852.01 and applicable law.

B.

Nothing in this Agreement shall prevent the Tribe from transferring or assigning its
long term storage credits which are accumulated as a result of the storage of Tribal
Water.

PROCEDURE FOR SCHEDULING STORAGE OF TRIBAL WATER.
A.

On or before July 1 of each year, the Tribe will submit to Tucson a written proposed
schedule ordering capacity to store Tribal Water during the following calendar year
and any request for delivery of an amount of Tucson's CAP water to the Tribe's
Point of Delivery on Tribal Lands, including a monthly delivery schedule for such
requests. In the event that the Tribe does not order capacity on or before July 1, the
unordered capacity shall be deemed released and may be made available by Tucson
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to other users for that calendar year.

10.

B.

On or before August 1 of each year, Tucson shall submit to the Tribe a written
acceptance or proposed modification of the monthly schedule for accepting the
delivery of Tribal Water at the Facilities and, when applicable, for delivery of
Tucson's CAP water to the Tribe's CAP Point of Delivery.

C.

Upon approval of the water delivery schedule by Tucson and the Tribe, to be
determined no later than September 1 of each year, the schedule shall constitute
the maximum amount of Tribal Water to be stored at the Facilities and/or delivered
to the Tribe's Point of Delivery on Tribal Lands during each month of the following
year, subject to modification pursuant to Subsections E and F below.

D.

On or before October 1 of each year, the Tribe shall submit the following:
1.

Its Tribal CAP Contract Water order and proposed monthly delivery
schedule to the Secretary of the Interior or his or her authorized designee,
as required by the Tribal CAP Contract; and

2.

Its Additional Water order and proposed monthly delivery schedule to the
appropriate entity.

3.

The monthly amount of Tucson CAP Water to be delivered to the Tribe's
CAP Point ofDelive1y.

E.

The Tribe may request, at any time, an increase or decrease in the deliveries for its
monthly schedule subject to the te1ms of this Agreement. Tucson will notify the
Tribe in writing concerning the Tribe's request to increase or decrease its schedule
within fifteen (15) days of receipt of such request. Unless otherwise agreed by the
Parties, the Tribe shall submit proposed modifications to its schedule to Tucson not
less than 15 days before the desired change is to become effective. The schedule
shall be revised to reflect changes made pursuant to this Section.

F.

Tucson and the Tribe shall cooperate to schedule water deliveries that are mutually
beneficial to all Parties and agree to reasonable adjustments to the delivery schedule
to the extent necessary to meet the scheduling requirements of the Secretary of the
Interior pursuant to the Tribe's CAP Contract, Tucson's CAP Subcontract, or of
CAWCD, in its capacity as operator of the CAP Project.

FACILITY OPERATIONS.

A

Nothing in this Agreement shall affect the operations of any of the Underground
Storage Facilities governed by this Agreement.

B.

Tucson shall have the discretion to dete1mine whether a curtailment or stoppage of
water flows to a Facility is necessary to meet the operation and maintenance

Page 7 of 14

CITY 000051

requirements of a Facility, and shall assume no liability to the Tribe for such
curtailment or stoppage. In the event of a curtailment or stoppage of water flows
to a Facility, Tucson will use its best efforts to redirect any remaining undelivered
Tribal Water to another Facility where the Tribe has a Water Storage Pe1mit.
C.

11.

12.

To the extent practicable, Tucson shall inform the Tribe ninety (90) days in advance
of any matter which may substantially affect the Facilities or the rights of the Tribe
and of any actions to be taken by Tucson relating thereto.

FEES FOR STORAGE OF TRIBAL WATER.
A.

The water storage fee for any water stored by Tucson at CAVSARP and SAVSARP
in 2021 is $19 .22 for each acre-foot of water delivered to the Point( s) of Delivery
for the Facilities. For each subsequent calendar year, Tucson shall charge the Tribe
a standard per acre-foot recharge rate for use of CAVSARP and SAVSARP based
on the cost of service.

B.

Tucson will charge the Tribe for water storage at Pima Mine Road at the same rates
established in the Pima Mine Road Recharge Project Intergovernmental Agreement
dated May 18, 2002, between Tucson and CAWCD, or any amendments thereto,
for Tucson's use of the Pima Mine Road Facility, which shall be based on cost of
service.

C.

The Tribe shall be obligated to pay the relevant annual recharge rate for each acrefoot of storage capacity used by the Tribe during the year. Such payment shall be
made in accordance with the provisions of Section 12 below.

BILLING AND PAYMENT FOR WATER STORAGE.
A.

Bills for water storage shall be submitted by Tucson to the Tribe on or before the
thirtieth (30th) day of each month (or if such day is not a business day, on the next
succeeding business day) immediately following the month during which Ttibal
Water was stored at the Facilities. Such bills may include adjustments or corrections
to bills previously submitted by Tucson to the Tribe.

B.

Payment by the Tribe to Tucson shall be made in good funds on or before the
thirtieth (30th) day following the billing date. Bills that are not paid by this date
shall be delinquent and thereafter accrue an interest charge at the rate of interest
charged on City of Tucson invoices. This rate is currently 10% per annum, but is
subject to change based upon review by the City of Tucson Finance Department.

C.

In the event any portion of any bill is disputed, the disputed amount shall be paid
when due, but may be accompanied by a written statement indicating the basis for
any dispute.

D.

In the event any delinquent amount is not paid by the Ttibe within thirty (30) days
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after receipt by the Tribe of written notice from Tucson of the delinquency, Tucson
shall have the right, without liability of any kind, to refuse to store Tribal Water for
as long as the said amount remains unpaid.
E.

13.

14.

Nothing herein shall limit the rights of Tucson to use any other available legal
remedy to effect collection of said amounts.

WATER MEASUREMENT AND ACCOUNTING.
A.

Tucson will provide daily water accounting of Tribal Water stored at the Facilities
and shall base its accounting for water stored at a Facility using the water measuring
device required in accordance with A.RS. § 45-872.01.

B.

Tucson's daily water accounting of Tribal Water stored at the Facilities shall be
retained by Tucson for at least three (3) years and be made available for the Tribe's
inspection during ordinary business hours and upon request and reasonable notice.

C.

Tucson shall prepare and provide to the Tribe a monthly water accounting report
based on the daily water accounting provided under Subsection A. Such water
accounting report may be combined with other reports provided by Tucson to the
Tribe and shall include Tribal Water delivered to each Facility's Point of Delivery
and stored at each Facility during that month.

WATERLOSSES.
Storage credits received by the Tribe shall be net of any reductions for evaporation losses
and such other reductions as are applied to Tucson's storage of its own CAP water pursuant
to the applicable USF Pe1mit for each Facility.

15.

LIABILITY.
Except as otherwise provided in this Agreement, each party shall assume liability for its
own negligence and any damages that result from that negligent action or inaction.

16.

FORCE MAJEURE.
In the event any Patty is rendered unable, wholly or in part, by force majeure reasons to
carry out its obligations under this Agreement, the obligations of both the Tribe and Tucson
so far as they are affected by such force maj eure shall be suspended during the continuance
of any inability so caused, but for no longer period; and such cause shall be so far as
possible remedied with the best efforts of the disabled Pmty and with all reasonable
dispatch. The term "force majeure" as employed in this Agreement shall mean acts of God,
strikes, lockouts or other industrial or labor disturbances, acts of the public enemy, wars,
blockades, insurrections, riots, epidemics, land slides, lightning, earthquakes, fires, storms,
floods, washouts, droughts, unavoidable intenuptions in electric power to drive pumps,
intenuptions by government not due to the fault of the Parties, including injunctions, civil
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disturbances, explosions, well collapses, breakage or accident to machinery or transmission
facilities, or action or non-action by governmental bodies in approving or failing to act
upon applications for approvals or permits which are not due to the negligence or willful
action of the Parties. Nothing herein contained shall be construed as requiring either Party
to settle a strike or labor dispute against its will.

17.

ACTION PENDING RESOLUTION OF DISPUTES.
In the event of a dispute, each Party shall proceed, to the extent legally permissible, in a
manner consistent with this Agreement, and shall continue to make payments as required
in accordance with the applicable provisions of this Agreement. Amounts paid by a Party
during the pendency of a dispute shall be subject to refund and adjustment upon a final
resolution of any dispute involving an amount due. Upon final resolution, any owed
amounts dete1mined to be due shall be remitted with interest.

18.

DISPUTE RESOLUTION.
Should any claim or dispute arise between the Parties to this Agreement ("dispute"), the
procedures set forth in this Section 18 shall control the resolution of such dispute.
A.

Notice/Negotiation. If a dispute arises under the Agreement, either Party may serve
a written notice upon the other identifying the specific provision or provisions of
the Agreement in dispute and specifying in detail the factual bases for any dispute
proposed by the Party providing notice. Within ten (10) days following delivery of
the written notice of dispute, the Parties shall meet in an eff011 to voluntarily resolve
the dispute through negotiation.

B.

Mediation. If the Parties are unable to resolve a dispute by negotiation as described
in Subsection 18(A), above, within thirty (30) days after delivery of the original
written notice of dispute, the Parties shall, upon the request of either Party,
voluntarily endeavor to settle the dispute in an amicable manner by non-binding
mediation which shall be conducted in good faith and shall be concluded within
180 days from delivery of the original written notice of dispute. Although the
Parties shall be required, upon request, to participate in mediation as described in
this Subsection 18(8), such a request for mediation shall not preclude either Party
from pursuing emergency injunctive relief or other form of immediate relief that
may be available under this Agreement and applicable law.

C.

Costs of mediation. The costs of mediation shall be borne equally by the Parties,
with one-half (112) of the expenses charged to the Tribe and one-half (112) of the
expenses charged to Tucson.

D.

Limited Waiver of Sovereign Immunity. The Parties agree for the limited
purposes of this Agreement and for the enforcement of any agreement reached by
the Parties under this Section 18, that neither Party will assert sovereign immunity
as a defense, and both Pai1ies consent to the jurisdiction of the United States Federal
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District Court for the District of Arizona for purposes of this Agreement and for the
enforcement of any agreement reached under this Section 18. In the event that the
Federal Court determines that it lacks jurisdiction to hear a dispute presented by a
Party under this Agreement, then suit may be maintained in any other court of
competent jurisdiction; provided, however, that in no event shall either Party file
suit in the Tribal Courts of the Pascua Yaqui Tribe. The Parties further agree that
this Agreement shall be construed in accordance with the laws applicable to
contracts in the State of Arizona.

19.

20.

TERMINATION OF AGREEMENT.
A.

The Parties may only terminate this Agreement for cause based solely upon the
failure of a Pa1ty to comply with the material terms of this Agreement; provided
that, in the event that a Party has breached a material term or terms of this
Agreement, the non-defaulting Party shall give the defaulting Party a meaningful
opportunity to cure the alleged default, before the Party alleging default shall have
the right to terminate this Agreement.

B.

Tucson's obligation to store Tribal Water pursuant to this Agreement shall survive
termination to the extent that (a) the Tribal Water was ordered by the Tribe for
storage prior to the termination of this Agreement, and (b) the Tribe is legally
responsible for making payment for such ordered water pursuant to the Tribe's CAP
Contract or any other future contract for Additional Water entered into between the
Tribe and a third party.

COMPLIANCE WITH LAWS.
In carrying out this Agreement, the Parties shall comply with all applicable laws and
regulations and shall obtain and maintain all permits and licenses necessary to effectuate
this Agreement.

21.

BOOKS, RECORDS AND REPORTS.
Tucson and the Tribe shall establish and maintain accounts and other books and records
pertaining to administration of the terms and conditions of this Agreement. Reports shall
be furnished by a Party to the other Party in such form and on such date or dates as the
Party may reasonably require. Subject to applicable tribal, state and federal laws and
regulations, each Party to this Agreement shall have the right during office hours to
examine and make copies of the other Party's books and records relating to matters covered
by this Agreement with reasonable prior notice.

22.

NOTICES.
All notices, demands, consents, approvals, requests or other communications which either
Party to this Agreement may desire or be required to give hereunder (collectively,
"Notices") shall be in writing and shall be given by (a) personal delivery, (b) facsimile
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transmission, (c) electronic mail, or (d) a nationally recognized courier service, fees
prepaid, addressed as follows:
If to the Tribe, to:

Chairperson
Pascua Yaqui Tribe
7474 S. Camino De Oeste
Tucson,Arizona 85757
Telephone:
520-879-6319
Facsimile:
520-879-6308

With a copy to:

Attorney General
Pascua Yaqui Tribe
7777 S. Camino Huivisim, Bldg. C
Tucson AZ 85757-9264
Telephone:
520-883-5106
Facsimile:
520-883-5084

If Tucson, to:

Director
Tucson Water Depa1iment
310 W. Alameda
P.O. Box 27210
Tucson,Arizona 85726
Telephone:
520-791-2666
Facsimile:
520-791-3293

And to:

City Attorney
Tucson City Attorney's Office
255 W. Alameda
P.O. Box 27210
Tucson,Arizona 85726
Telephone:
520-791-4221
Facsimile:
520-623-9803

Any Party may designate another addressee (and/or change its address) for Notices
hereunder by a Notice given pursuant to this Section.
Email is the preferred method of notice. Representatives of each Party will maintain cunent
email contacts with representatives of the other Party. The Paiiies will strive to notify each
other of changes to email points of contact. Notice sent via email shall be deemed sufficient
if it is acknowledged by at least one person from the receiving Party. Acknowledgment of
the notice may be made by a person sending a return email confirming receipt or otherwise
indicating to the sending Party in a written form that the notice has been received. If receipt
is not so acknowledged, notice may be sent by one of the other methods identified in this
Section.
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A notice sent in compliance with the provisions of this Section shall be deemed given on
the date receipt is confirmed (or the date of attempted delivery if by hand-delivery or
courier service if delivery is refused).
Any notice sent via facsimile shall be deemed given on the date sent if delivery is confirmed
by the sender's facsimile machine, if sent or transmitted prior to 5:00 p.m. (Pacific Time)
on a Business Day and, otherwise, on the next succeeding Business Day.

23.

ASSIGNMENTS LIMITED - SUCCESSORS AND ASSIGNS OBLIGATED.
Neither Party may assign, directly or indirectly, all or part of its rights or obligations under
this Agreement.

24.

SECTION HEADINGS.
The section headings of sections and subsections in this Agreement are included for the
purpose of convenience only, and shall not affect the construction or interpretation of this
Agreement in any manner.

25.

NO THIRD PARTY BENEFICIARIES.
This Agreement is solely for the benefit of the Parties, and does not create nor shall it be
construed to create rights in any third party unless expressly provided herein. No third
paiiy may enforce the terms and conditions of this Agreement.

26.

WAIVER.
The waiver by either Party of any breach of any term, covenant or condition herein
contained shall not be deemed a waiver of any other term, covenant or condition, or any
subsequent breach of the same or any other tenn, covenant or condition herein contained.

27.

SEVERABILITY.
If any provision of this Agreement is held to be invalid or unenforceable, the remaining
provisions shall continue to be valid and enforceable to the full extent permitted by law. If
any such provision or part is stricken in accordance with this Section, then the stricken
provision or part will be replaced by such trier of fact, to the extent reasonably possible,
with a legal, enforceable and valid provision that preserves the intent of the Parties reflected
in this Agreement and that comes closes to expressing the intention of the stricken
provision or part.

28.

CONSISTENCY WITH OTHER AGREEMENTS.
This Agreement is intended to be consistent with the Tribe's CAP Contract. Upon
agreement by the Parties, this Agreement may be amended or supplemented to conform to
an amended or supplemented Tribal CAP Contract, if necessary.
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29.

ENTIRE AGREEMENT.
The terms, covenants and conditions of this Agreement constitute the entire agreement
between the Parties relative to the storage of Tribal Water, and no understandings or
obligations not herein expressly set forth shall be binding upon them. This Agreement may
not be modified or amended in any manner unless in writing and signed by the Parties.

IN WITNESS WHEREOF, the Parties hereto have hereunto set their hands on the dates
written below.

PASCUA YAQUI TRIBE
/'

haiiman

APPROVED AS TO FORM:

By:

r1Zl_
~

1J17111

5l'f

Alfred Urbina, Attorney General

Date:

April 20, 2021

ATTEST:

Byf?,2_a32
City Clerk, Roger W. Randolph
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ATTACHMENT 3

1
2
3

GUST ROSENFELD P.L.C.
One East Washington, Suite 1600
Phoenix, Arizona 85004
602-257-7959
Charles W. Wirken – 004276
cwirken@gustlaw.com

4
5
6
7
8
9

OFFICE OF THE TUCSON CITY ATTORNEY
PO Box 27210
255 W. Alameda Street
Tucson, Arizona 85726
520-791-4221
Michael Rankin – 014876
Christopher Avery – 013744
Mike.Rankin@tucsonaz.gov
Christopher.Avery@tucsonaz.gov
Attorneys for Defendants

10

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

11

IN AND FOR THE COUNTY OF MARICOPA

12

PIMA COUNTY, a body politic in the
State of Arizona,

13
No. CV2022-001141

Plaintiff,
14
v.

MOTION TO DISMISS
PLAINTIFF’S EQUAL
PROTECTION CLAIMS
(COUNTS III AND IV)

15
16
17

CITY OF TUCSON, a municipal
corporation of the State of Arizona, et al.,
Defendants.

18
19

Defendants move pursuant to Rule 12(b)(6) of Civil Procedure to dismiss Counts

20

III and IV of the plaintiff County’s complaint for failure to state a claim because the

21

County lacks standing and capacity to assert claims of denial of equal protection under

22

the United States and Arizona Constitutions.

23
24
25
26
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1

1

MEMORANDUM OF POINTS AND AUTHORITIES

2

I.

3

UNDER EITHER THE

4

ARIZONA CONSTITUTION.

5
6

THE COUNTY HAS NO STANDING TO ASSERT AN EQUAL PROTECTION CLAIM

A.

FOURTEENTH AMENDMENT OR ARTICLE II, § 13 OF THE

The County has no standing or capacity to assert state or federal

equal protection claims on its own behalf.

7

In Counts III and IV of its complaint the County alleges that the City’s ten

8

percent differential water rate increase applied to County accounts located outside the

9

City violates its rights under the Fourteenth Amendment’s Equal Protection Clause and

10

the Arizona Constitution’s analogous “Equal Privileges and Immunities” clause, Article

11

II, § 13, because it: (1) discriminates between City water customers living in

12

incorporated and unincorporated areas. (¶¶ 172-185); and (2) discriminates between

13

Native Americans and non-Native Americans (¶¶ 186-197).

14

Both Counts III and IV must be dismissed because the County lacks standing, or

15

alternatively the capacity, to assert such claims, under both the Fourteenth Amendment

16

and Article II, § 13 of the Arizona Constitution.

17

With respect to the Fourteenth Amendment, the Ninth Circuit has a per se rule

18

precluding a political subdivision of a state from raising such a claim against a state or

19

any other political subdivision thereof as a matter of standing.

20
21
22
23
24

It is well established that "[p]olitical subdivisions of a state may not
challenge the validity of a state statute under the Fourteenth Amendment."
This is true whether the defendant is the state itself or another of the state's
political subdivisions. Thus, the City may not challenge [the political
subdivision’s] plans and ordinances on constitutional grounds. Because all
of its claims are based on the Constitution, the City's challenge was
properly dismissed.

25

City of S. Lake Tahoe v. California Tahoe Reg’l Plan. Agency, 625 F.2d 231, 233-34

26

(9th Cir. 1980) (internal citations omitted).
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2

See also Burbank-Glendale-Pasadena

1

Airport Auth. v. City of Burbank, 136 F. 3d 1360, 1362-64 (9th Cir. 1998) (declining to

2

modify the holding of South Lake Tahoe or create an exception to it).

3

Likewise, “[b]ecause it is not a “citizen” under Article II, Section 13 of the

4

Arizona Constitution…the County may not assert … a claim” of denial of equal

5

protection under that provision. John C. Lincoln Hosp. & Health Corp. v. Maricopa

6

Cnty., 208 Ariz. 532, 543, ¶ 31, n.9 (App. 2004), citing Braden Trust v. Cnty. of Yuma,

7

205 Ariz. 272, 277–78, ¶ 27 (App. 2003) (“Braden Trust argues that the County is not

8

entitled to attack the constitutionality of the statute on equal protection grounds. We

9

agree. Being neither a ‘citizen’ under Article II, Section 13 of the Arizona Constitution

10

nor a ‘person’ within the meaning of the Fourteenth Amendment to the United States

11

Constitution, the County may not assert an equal protection claim,” citing City of S.

12

Lake Tahoe v. California Tahoe Reg'l Planning Agency, supra).

13
14

B.

protection violations as parens patriae on behalf of its residents.

15
16

The County has also brought this action on behalf of other City water customers.
The complaint alleges that the County is acting to protect others:

17

[T]he County has an obligation to ensure that Pima County citizens living
in unincorporated areas are not subject to unjust and unreasonable
discrimination—particularly where there may be little or no economic
incentive for these individual citizens to raise their claims in court.

18
19
20
21

The County also has no standing or capacity to allege equal

(¶ 11.)

And Count IV alleges race based discrimination.

Specifically, the County

22

alleges that the subject City ordinance “discriminates between Native Americans and

23

non-Native Americans.”

24

obviously alleged on behalf of individuals.

25
26

(¶ 190.)

Because the County has no race, Count IV is

To the extent the County seeks to justify equal protection claims brought as
parens patriae on behalf of its residents, its claims again fail.
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1

As regards any Fourteenth Amendment claim, “political subdivisions such as

2

cities and counties, whose power is derivative and not sovereign, cannot sue as parens

3

patriae.…” In Re Multidistrict Vehicle Air Pollution M.D.L. No. 31, 481 F.2d 122, 131

4

(9th Cir.), cert. denied, sub. nom. Morgan v. Auto. Mfr. Ass’n, Inc., 414 U.S. 1045

5

(1973); Yount v. Salazar, 2013 WL 93372, at *10 (D. Ariz. 2013) (“[Mohave] County

6

cannot establish standing on the basis of parens patriae.”).

7

The result is the same under Arizona law. In John C. Lincoln Hosp. & Health

8

Corp., supra, Maricopa County was not permitted to assert an Article II, § 13 claim as

9

parens patriae, that is, an assertion not of injury to Maricopa County itself, but rather

10

that “indigents seeking medical services would be denied equal protection under the

11

Arizona Constitution if benefit levels varied from county to county.” 208 Ariz. at 532, ¶

12

31, n.9. The attempted circumvention did not change the result there, nor should it here.

13

The principle that counties cannot sue as parens patriae has been applied by the

14

Supreme Court of Colorado in the specific context of litigation between counties and

15

municipal water providers. Bd. of Cnty. Comm'rs of Arapahoe Cnty. v. Denver Bd. of

16

Water Comm'rs, 718 P.2d 235, 240–41 (Colo. 1986).

17

It applies equally here to foreclose the County’s Counts III and IV.

18

II.

19

CLAIMS ARE LIMITED TO WHETHER THE PROPOSED RATES ARE REASONABLE,

20

PRECLUDING ITS EQUAL PROTECTION CLAIMS AS MATTER OF LAW.

THE ARIZONA SUPREME COURT HAS ALREADY RULED THAT THE COUNTY’S

21

The Arizona Supreme Court has already concluded that the County’s basis for

22

challenge and remedy lies only elsewhere in its complaint; the constitutional claims are

23

superfluous.

24

reasonable” under Arizona statutory and appellate law after Jung v. City of Phoenix, 160

25

Ariz. 38 (1989), where the plaintiffs, like the County, were customers subject to

26

adoption of a “differential rate” by the City of Phoenix. In 1985, Phoenix enacted an

This case is about whether the City’s differential rate is “just and
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1

ordinance which doubled the water rates for those residing outside the City. Id. at 39.

2

The private customers filed an action under 42 U.S.C. § 1983 for violation of their

3

constitutional rights, but the Arizona Supreme court held that their remedy was solely a

4

matter of state law and rejected “any suggestion that the allegations of the complaint

5

support a civil rights action,” because “[n]ot every denial of a right conferred by state

6

law involves a denial of equal protection.” Id. The Jung Court found that under City of

7

Phoenix v. Kasun, 54 Ariz. 470 (1939), there is “no constitutional right to receive water

8

at a particular rate.” Id. The Jung court found that if Phoenix had violated a state

9

statute in its charges for water provided to nonresidents, the plaintiffs' remedy was

10

“under state law, not under § 1983 of the Civil Rights Act.” Id.

11

The rationale underpinning this rule is that, in the absence of a governing statute,

12

the County has no right to obtain water service at all for its outside-Tucson accounts.

13

Without A.R.S. §§ 9-511.01(E) and 9-516(C), the City has “no obligation to furnish

14

service outside its boundaries” to the County, and because it may offer such services

15

“on whatever terms it deems suitable” in the absence of a governing statute, “the

16

reasonableness or unreasonableness of its charges for access to its system is not subject

17

to judicial review.” Payson Sanitary Dist. of Gila Cnty. v. Zimmerman, 119 Ariz. 498

18

(App. 1978), citing City of Phoenix v. Kasun, supra. 1 Judicial review of Pima County’s

19

right to receive water service is a question of Arizona law–specifically the construction

20

of these statutes under the guidance provided by Jung–but it is not a constitutional

21

question, because without those statues it would have no remedy at all.

22

Here, the County has not asserted 42 U.S.C. § 1983. But, just like the plaintiffs

23

in Jung, it is asserting invalid equal protection claims. The reasoning and holding of

24
25
26

Following Kasun, the Arizona legislature enacted A.R.S. § 9-516, which
furnished the basis for the decision in Jung, and following Jung, the Arizona Legislature
codified Jung’s requirement that rates be “just and reasonable” in A.R.S. § 9-511.01(E).

1
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1

Jung, rejecting such claims, remains just as valid. Because there is no right to obtain

2

out-of-city water service without A.R.S. §§ 9-511.01(E) and 9-516(C), the County’s

3

remedies in this case, if any, must be grounded in those statutes.

4

III.

Conclusion.

5

The Ninth Circuit has established a per se rule denying the County standing to

6

bring any Fourteenth Amendment claim against another political subdivision of the

7

State of Arizona, such as the City. Arizona case law also precludes the County from

8

making any analogous claim under Article II, § 13 of the Arizona Constitution. Neither

9

can the County bring such claims as parens patriae on behalf of its residents, under

10

either federal or Arizona law.

11

Moreover, the Arizona Supreme Court, in considering a case brought by private

12

parties, has held that any remedy under a differential rate case in Arizona must be

13

brought under applicable state statutes, not constitutional law. This renders futile any

14

attempt by the County to maintain the viability of its equal protection claims by

15

amending its complaint to add private parties to assert them.

16
17
18

This court should dismiss the County’s Equal Protection claims found in Counts
III and IV of its complaint.
Respectfully submitted on May 23, 2022.

19

GUST ROSENFELD P.L.C.

20

By: /s/ Charles W. Wirken – 004276
Charles W. Wirken
Attorneys for Defendants

21
22
23
24
25
26
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1

Copy of the foregoing
eserved and emailed on May 23, 2022 to:

2
3
4
5
6
7

Brett W. Johnson
Ian R. Joyce
SNELL & WILMER L.L.P
One Arizona Center
400 E. Van Buren, Suite 1900
Phoenix, Arizona 85004
bwjohnson@swlaw.com
ijoyce@swlaw.com

10

Jeffrey Willis
Courtney L. Henson
SNELL & WILMER L.L.P
One South Church Ave., Suite 1500
Tucson, AZ 85701
jwillis@swlaw.com
chenson@swlaw.com

11

Attorneys for Plaintiff

12

/s/ Adriana Taylor

8
9

13
14
15
16
17
18
19
20
21
22
23
24
25
26
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