MEMORANDUM

PUBLIC WORKS - DEVELOPMENT SERVICES

DATE: June 23, 2015
TO: BOARD OF ADJUSTMENT District #4
FROM: Tom Drzazgowski — Deputy Chief Zoning Inspector

SUBJECT: Col0(4)15-01 EL CORTIJO LLC - SOUTH OLD SPANISH TR.
Scheduled for public hearing on July 14, 2015.

LOCATION:

The applicant’s property is located at 3700 S. Old Spanish Tr. on the eastern side of Tucson.
The property that the applicant is appealing an interpretation on is located at the northwest
corner of Old Spanish Tr. and Escalante Rd. The site is directly west of the main entrance to
Saguaro National Park. The zoning on the property is SR (Suburban Ranch).

SURRQUNDING ZONING / LAND USES:

Properties to the north, south and west are also zoned SR. To the east is Saguaro National Park
which is zoned IR (Institutional Reserve). On the corner to the southeast is a 1.7 acre property
that is zoned CB-1 (Local Business).

QUESTION
The question before the Board of Adjustments is whether the property at 3700 S. Old Spanish

Tr. is entitled to a non-conforming use permit and permitted to a 100% expansion of the
property.

CONSIDERATION

Staff’s determination is that there currently is no legal non-conforming use on the property. In
1955, staff agrees a non-conforming use permit was issued for a motel, gas station and café. In
1955 the definition of a motel, per the Pima County Zoning Code (PCZC) stated:

Tourist Court (Including “Motel”, “Auto Court” and “Automobile Court™: A building or
group of buildings on the same [ot, whether detached or in connected rows, containing
individual sleeping or dwelling units and designed for or occupied by automobile
travelers or other transient tenants.

The definition of Motel from 1955 and today’s version, include the word “Transient”. While
the PCZC does not provide for a definition of transient, staff looks to common usage of the

term like Merriam-Webster Dictionary which states:

Transient: Not lasting long, staying somewhere only a short time.
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Staff also reviewed the American Planners Association (APA) Dictionary for further guidance.
The APA dictionary sites a definition from Sedona, Arizona which states:

Transient Person: Any person who, either at his own expense or at the expense of
another, obtains lodging or the use of any lodging space in any hotel for any period of
less than 30 consecutive days.

Since the non-conforming use permit was issued, the motel use was cledrly discontinued for a
period greater than 12 months, This is evidenced by a series of permits, the most telling a
permit from 1960, signed and requested by Bert Calvert, for a sign with the copy “Houses for
Rent”. In addition, some of the later permits were for “Residence”, “Build 2™ Residence” and
“Add Residence”. No comments or other information on the permits reference a motel use. In
addition, no other documentation has been provided to evidence the motel use has been
continuous and is still occurring on the property. Staff contends the non-conforming use for a
motel was discontinued and the site was used for an allowed use of residences in accordance
with the PCZC.

The PCZC does not regulate whether an owner lives in a residence or rents out a residence.
Eight residences on 45 acres were a permitted use in 1955 and have been a permitted use since
the adoption of the PCZC. In addition, the owners of the property would be permitted to have a
total of 13 residences on the property based on the acreage and minimum area per dwelling
unit. The owner’s representative is in error for stating “...the property would have to be platted
and now approved as a subdivision to be brought into compliance with the zoning code.”
While a plat would be required for the owners to divide the property into more than five lots
for sale, or lease, a plat would not be required if the owner wanted to maintain ownership of
the property and increase the number of residences on the property to the maximum permitted
for long term rental purposes. Only a Development Plan per Chapter 18.71 of the PCZC would
be required. The PCZC provides standards as to when a development plan is required to be
submitted. The standards are:

1. A development plan shall be submitted to the development services center for review
and approval for any proposed development other than three residential units or less
located on an individual lot.

2. This requirement shall also apply to substantial expansion of an existing development
other than three residential units or less on an individual lot. Substantial expansion shall
be defined as greater than two thousand square feet of gross floor area or land use area.

3. Refer to Section 18.71.060 for development plan requirements and procedures for RVC
Zoning.

At the time the structures were permitted, the development plan portion of the zoning code did
not exist. If in the future the property owner wants to increase the number of units they would
be subject to the development plan process.

The owner’s representative seems to imply that more than one dwelling on a property is not a

permitted use in the SR zone and therefore the property would be entitled to a non-conforming
use permit. This assessment is not accurate for two reasons. One is that SR zoning provides for
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a minimum site area and a minimum area per dwelling unit. Both are listed at 144,000 square
feet. For each 144,000 square feet a dwelling unit is permit. Second, the SR zone provides a
setback for a minimum distance between main buildings of twenty feet in Section 18.17.040F.
This minimum distance is for main buildings on the same lot and would not be neceded if
multiple main buildings were not permitted on the same lot.

The owner’s representative on Page 3, Line 6 states, “Subdivision of real property is required
any time there is a sale, or leasc of real property.” The PCZC currently states the following on
subdivision plats:

Subdivision: Improved or unimproved land or lands divided or proposed to be divided
for the purpose of sale, lease, or for cemetery purposes, whether immediate or future,
into six or more lots, parcels or fractional interests.

The definition has remained consistent since at least 1960. Staff has included previous
definitions of subdivision from previous versions of the PCZC. One definition is from 1975
and a second is from 1960. In all versions of the definition the word “divided” is included in
the definition. The owner’s representative did not include the word divided in their statements.
Divided is the key term in the definition since 3700 S. OId Spanish Tr. has not been divided
into 6 or more lots or parcels. Therefore no subdivision plat would have been required.

Additionally, staff contends that the original non-conforming use for motel, gas station and
café was a related group of uses that were permitted as a non-conforming use in total. In the
late 1980°s, the 1.7 acres in the southeast corner were rezoned and subsequently severed from
the larger property that hosts the rental homes, Further, the motel use, like the gas station, has
been discontinued for decades and cannot simply be restarted on a portion of the original
property based on a 1955 non-conforming use permit.

When there are questions of a non-conforming use, staff does extensive research of permits and
other material to determine if there is a non-conforming use. When staff cannot, or does not
believe there is a non-conforming use, the burden is on the applicant to provide documentation
that the use has not been discontinued or altered for more than 12 months. In reviewing the
material submitted by the applicant’s representative, there is no mention that the use of the
property is still a motel. Additionally, no documentation has been provided showing that the
motel use has continued to operate continuously on the property. As such, staff believes that
Sections 18.01.030D2 and 18.01.030D3 apply and any existing non-conforming use was lost
when the use of the property for the non-conforming use was discontinued for a period of 12
months. Therefore, all future development and uses must comply with the standards for SR
zoning.

Lastly, there are numerous options for the property owner to expand the project and convert it
back into a motel. The PCZC allows a minor resort as a Type 11 Conditional Use. The current
owners had submitted a conditional use permit application and requested it be withdrawn after
the hearing administrator’s hearing and prior to the Board of Supervisors’ hearing. The Type
II Conditional Use process is a public participation process where the owners can work
collaboratively with neighboring property owners and Saguaro National Park. This process can
ensure that concerns of adjacent land owners are heard and the owners can attempt to mitigate
them. A minor resort can allow up to 50 units through the conditional use process. The
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conditional use process takes approximately 3 months. Another option would be to rezone the
property to Major Resort Zone (MR) to allow a resort with more than 50 units.

CONCLUSION

Staff requests that the Board of Adjustment uphold the Deputy Chief Zoning Inspector’s
decision that the property located at 3700 S. Old Spanish Tr. does not meet the criteria to be
granted a non-conforming use permit. The use of the property as a motel has been discontinued
for many years and decades. When a non-conforming use that has been discontinued for a
period of more than 12 months any future use must meet all requirements of the zoning code.
And, the requirement for a plat would not have been required as suggested by the applicant.
Staff has explained that the PCZC only required subdivision plats for property that was
“divided” for sale or lease. The PCZC has always permitted multiple residences on SR zoned
property when the minimum area per dwelling unit is met.

Deputy Chlef Zomng [nspector
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18.01.030 - Application of zoning code.

D. Provisions for Nonconforming Uses and Buildings.

1. Nenconforming Uses Exempted.

a.

As specified in A.R.S. Section 11-812, the provisions of this code shall not affect existing
uses of property or the right to its continued use or the reasonable repair or alteration thereof
for the purpose for which used on February 16, 1853, or for any other use of the same ar a
more restrictive classification.

A nonconforming business use within any district or zone shall have the right to expansion,
provided it does not exceed one hundred percent of the area of the original business. Area
of the original business is defined as being any land or building, or both, improved for a
business purpose.

The term "business use," as used in this subsection, shall be limited to the uses described
in Sections 18.31.013(B} (TR transitional zone), 18.43.030(B) (CB-1 local business zone},
18.45.030(B) and {C) (CB-2 general business zone), 18.51.030(B) and (C) (CI-1 light
industrial/ware-housing zone), and 18.43.030(B), (D) and (F) (C!-2 general industrial zone)
of this code.

2. Nonconforming Use of Land. The lawful use of land existing at the time this code or any preceding
Pima County zoning ordinance became effective, or on the effective date of any amendment of
the text or of the maps hereof, although such use does not conform to the provisions hereof for
said land, may be continued, but if such nonconforming use is discontinued for a period of twelve
months, any future use of said land shali be in conformity with the provisions of this code.

3. Nonconforming Use of Buildings.

a.

The lawful use of a building existing on February 18, 1953, although such use does not
conform with the provisions hereof for such building and such use, may be continued
provided no structural alterations, except those required by law or ordinance or permitted by
the board of adjustment (Chapter 18.93, boards of adjustment and appeals) under this code,
are made herein.

If any such nonconforming use is discontinued for a period of twelve months, any future use
of said building shall be in conformity with the provisions of this code; provided, that {he
owner of any building which was under construction or vacant on February 16, 1953, and
was designed for a use not in conformity with the zoning classification in which it was located
on said date, may, upon application, have a certificate of nonconforming use issued by the
zoning inspector within sixty days from February 16, 1953, which certificate shall establish
the noncenforming character of said building for a period not to exceed twelve months from
February 16, 1953. Occupancy of said building by a use permitted under said certificate
during said period shall establish said use as a nonconforming use under this subsection. A
certificate for an additional periocd of not more than twelve months may be granted by the
board at or before the expiration of the criginal certificate upon the showing of extreme
hardship and that the surrounding area would not be subject to additional damage thereby.

4. Plans for Nonconforming Use.

a.

Any owner of land zoned under this code shall file in writing with the planning and zoning
comimission within one hundred eighty days after February 16, 1953, a plan of development
for such land, including uses not permitted by the zoning, shall be issued a special
nonconforming hardship use permit by the board of adjustment for said proposed
development, or any part thereof, at any time within two years from February 16, 1953.

If any temporary governmental regulation prohibiting the proposed development is in full
force and effect during said two-year period, the time limit shall be extended for an additional
period equal to the time said governmental regulation is in effect, but no such permit shall
be issued more than five years after February 16, 1953,
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¢.  Said plan of development with necessary plans and sketches shall show the legal description
of the land and the location of proposed buildings and improvements in sufficient detail to
determine the conformity or nonconformity of the proposed uses. Any use proposed in any
such plan of development shall conform to the minimum standards of the most restrictive
zone in which said use would be a nonconforming use under this code.

Alteration of Nanconforming Buildings. No existing building designed, arranged or intended for or
devoted to a use not permitted under the regulations of this code for the zone in which located
shall be enlarged, extended, reconstructed or structurally altered unless such building and such
enlargement, extension, reconstruction and structural alterations, and the further use thereof,
conform in every respect with the regulations specified by this code for such zone in which said
building is located, except a nonconforming business use as provided in Section 18.01.030(D)(1)
and except as provided in Section 18.01.030(D}(7), but nothing in this subsection shall authorize
the violation of any sethack, health or sanitary law, ordinance or regulation not a part of this code.

Destroyed Nonconforming Buildings.

a. If, atany time, any building in existence or maintained on February 16, 1953, and which does
not conform to the regulations for the zone in which it is located, shall be destroyed by fire,
explosion, act of God or act of the public enemy to the extent of one hundred percent of its
value, according to the appraisal thereof by competent appraisers, then and without further
action by the board of supervisors the said building and the land on which said building was
located or maintained shall from and after the date of such destruction be subject to all of
the regulations specified by this code for the zone in which such land and building are
located.

b. In the event a building is destroyed to the extent of one hundred percent of its value, the
owner thereof shalf have the right to rebuild for said use; provided said structure is rebuilt in
conformance with the requirements of the most restrictive zone in which said nonconforming
use would otherwise be permitted and provided permits for such construction is obtained
within three months of the date of destruction and such construction is started within six
months of the date of destruction.

Exception for Green Building Upgrades and Renovations that Reduce Energy or Water
Consumption. Notwithstanding Sections 18.01.030(D){3)(a) or 18.01.030(D)(5), structural
alterations, excluding enlargement and extension except as provided below, necessary for green
building upgrades and renovations that reduce energy or water consumption are permitted
without the requirement for the lawful nonconforming aspects of the building or use to be brought
into conformance with the regulations specified in this code and shall not require submittal of a
development plan for review and approval in accordance with Section 18.71.010(B). For the
purposes of this section, permitted enlargement and extension includes the installation of
rainwater harvesting systems, ground- or roof-mounted solar energy systems, reof eaves or
overhangs, attached shade structures or detached shade structures extending three feet or less
from the main building, roofed porches, and green roofs. Green building upgrades and
renovations must reduce energy or water consumption. Examples include, but are not limited to,
lighting, air barrier, duct insulation, duct sealing, attic insulation, wall insulation, plumbing fixtures,
windows, HVAC, domestic solar hot water system, sclar photovoltaic system, water harvesting
cistern, roof eaves or overhangs, attached shade structures or detached shade structures
extending three feet or less from the main building, roofed porches, vegetated roofs, and Energy
Star qualified roof product, or as determined by the chief zoning inspector or designee.
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County Zoning Plan - Sept, 1972 _ - 100 -

ARTICLE 33
SUBDIVISION STANDARDS, PROCEDURES, AND REQUIREMENTS
DEFINITIONS

‘Sec. 3300 For fhe purpose of this article derfaih words and phrases shal | have
special meaning as defined herein, unless the context otherwise requires.,

Sec, 3301 "SUBDIVISION" shall mean the division of a parcel of land into 4 or
more lots or parcels for the purpose of transfer of ownership or development,
or, if a new street is involved, any division of a parcel of land, provided
that a division of land for agricultural purposes into lots or parcels of 5
acres or more and not involving a new street shall not be deemed a subdivision,
The term includes resubdivision, and, when appropriate +o the contexty, shall
relate to the process of subdividing or to the land subdivided.
(Ord, No. 1972-}12 - 9-18-72)

Sec. 3302 "MASTER PLAN" shall mean the master plan or any part thereof adopted
pursuant to the County Planning and Zoning Act of 1949, as amended.

Sec. 3303 "STREET" shall mean a way for vehicular traftfic, whether designated
as-a street, highway, thorofare, parkway, throughway, freeway, road, boulevard,
avenue, lane, place, or however otherwise designated. '

Sec. '3304 "MAJOR STREET" shall mean such major street, highway, . thorofare,
‘ parkway or -boulevard so designated on the master plan, . : .

Sec. 3305 "COLLECTOR STREET" shall mean a street collecting traffic from local
streets, and connecting the same with a major street, or another collector
street,

Sec. 3306 "LOCAL STREET" or "MINOR STREET" shall mean a street exclusively
or primarily providing access to abutting properties,

Sec. 3307 "LOCAL SERVICE STREET" or "LOCAL ACCESS STREET" shall mean that
part of a major street right-of-way, separated from the main flow of +traffic
and designed exclusively or primarily to provide access to abutting properties,

Sec, 3308 MALLEY" shall mean a minor way designed or used primarily for vehicr
ular service access to the rear or sidé of properties otherwise abutting on
a street, = = : U e *, : -



County Zoning Plan - Sept. 1960 | _ - 82 -
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ARTICLE 33

SUBDIVISION STANDARDS, PROCEDURES, AND REQUIREMENTS

DEFINITIONS

3300 For the purpbse of this article certain words and phrases shall have
special meaning as defined herein, unless the context ¢therwise requires,

3301 "SUBDIVISION" shall mean the division of a parcel of land into 5 or

more lots or parcels for the purpose of transfer of ownership or development,
or, if a new street is involved, any division of a parcel of land, provided
that a division of land for agricultural purposes into lots or parcels of 5
acres or more and not involving a new street shall not be deemed a subdivision,
The term includes resubdivision, and, when appropriate to the context, shall
relate to the process of subdividing or to the land subdivided.

3302 M“MASTER PLAN" shall| mean the master plan or any part thereof adopted
pursuant to the County Planning and Zoning Act of 1949, as amended.

. 3303 "STREET" shall mean a way for vehicular traffic, whether designated

as a street, highway, thorofare, parkway, throughway, freeway, road, boulevard,
avenue, lane, place, or however otherwise designated.

3304 “MAJOR STREET" shal!l mean such major street, highway, Thorofare,
parkway or boulevard 50 desrgnafed on The master plan :

3305 "“COLLECTOR STREET" shall mean a street collecflng *rafflc from l[ocal
streets, and connecting the same with a major street, or another collector

streetf.

3306 “LOCAL STREET" or "MINOR STREET" shal!l mean a street exclusively
or primarily providing access fo abutting properties.

3307 "“LOCAL SERVICE STREET" or '"LOCAL ACCESS STREET" shall mean that
part of a major street right-of-way, separated from the main flow of fraffic
and designed exclusively or primarily to provide access to abutting properties.

3308 WALLEY" shall mean a minor way designed or used primarily for vehic~
ular service access fo The rear or side of properTIes o+herw|se abu++|ng on a-

‘street.
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STUBBS & SCHUBART, P.C.

ATTORNEYS AND COUNSELLORS AT Law
340 NORTH MAIN AVENUE
TUCSON, AZ 85701

G. Lawrence Schubart* LSchubart@StubbsSchubart.com (520} 623-5466
Thomas M. Parsons Fax: (520) 882-3909
Robert C. Stubbs www.StubbsSchubart com
(1927 - 2012) *Also admilled in Pennsylvania
May 29, 2015
By HAND DELIVERY

Celia Turner, Secretary

Pima County Board of Adjustment #4
201 N. Stone Avenue

Tucson, AZ 85701-1207

Re:  El Cortijo, L.L.C. — 3700 South Old Spanish Trail
Notice of Appeal

Dear Celia:

This letter constitutes of Notice of Appeal by El Cortijo, L.L.C., the owner of
the approximate 45-acre parcel at 3700 South Old Spanish Trail, Tucson, Arizona,
to the Pima County Board of Adjustment #4. El Cortijo is appealing the
interpretation rendered by Tom Drzazgowski, Deputy Chief Zoning Inspector,
dated April 21, 2015. A copy of that interpretation is included with this appeal as
Attachment 1.

The appeal was predicated upon request for interpretation filed March 25,
2015. That request for interpretation together with supporting documents is also
included as Attachment 2. The information in that letter and those supporting
documents are incorporated herein as support for this appeal.

The March 25 request for interpretation, simply stated, sought a decision
“reflecting the fact that the development of the property was done legally, with
permits, and in a fashion non-conforming with the SR zoning code provisions.” The
Deputy Chief Zoning Inspector acknowledged the accurateness of the applicant’s
historical analysis and validity of the exhibits attached, but concluded erroneously
the previous non-conforming status has been eliminated. Specifically, the Deputy
Chief Zoning Inspector stated “any non-conforming uses have been either
discontinued, severed, or brought into compliance.” This conclusion is in error and
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it is the applicant’s belief the existing uses on the property remain non-conforming
under the Suburban Ranch (SR) zoning code provisions and are entitled to be
recognized now as a non-conforming use of real property.

The non-conforming use doctrine is predicated upon the constitutional
protection afforded property that once a use is established prior to the adoption of a
zoning ordinance or any amendment thereof, it may continue. Kubby v. Hammond,
68 Ariz. 17, 198 P.2d 134, 138 (1948). Counties were first authorized to regulate
the uses of land through zoning enactments when the Arizona Legislature adopted
the County Planning and Zoning Act of 1949. Thereafter the Pima County Board of
Supervisors approved the first zoning ordinance on August 6, 1952, which became
effective February 16, 1953. Pima County Ordinance #1952-111. At the time of the
1nitial adoption of zoning the subject property was zoned Suburban Ranch (SR).

The original zoning code did allow owners to submit plans for non-
conforming uses if it was done within 180 days after the effective date of the initial
ordinance. Historical records show that this was the method employed by the
owner to develop the property. The Deputy Chief Zoning Inspector agrees with this
fact. Bert Calvert submitted plans to allow the construction of the gas station,
café, motel and initially six dwelling units. Although the permit reflecting approval
of this proposed development is dated June 13, 1955, the historical records of the
Board of Adjustment reflect the initial request was timely filed with Pima County
and that the owner was allowed to proceed with this non-conforming development.!

Further historical information established the fact that by 1957, the owner
determined he would like to reconfigure the location of the dwelling units so they
would not be “in a string” but be separated. Unfortunately we have no plot plan
that shows what was intended but the narrative description in the Board of
Adjustment records reflects that the units would be build separately, but still on a
single parcel of property.

Over time Bert Calvert developed on the property eight residential units
that were rented under the name Saguaro Corners Rentals.2 At the northwest
corner of Escalante Road and Old Spanish Trail, there was a restaurant (café)
together with a gasoline service station. Obviously, none of these uses conformed to
the adopted SR zoning code which allows a one-family dwelling and does not allow

! See Attachment 2, the Request for Interpretation, Exhibit 3 thereto.
* See Pima County Building Permit No. 24764, included as Attachment 3.
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a restaurant or gasoline service station. Nevertheless the Deputy Chief Zoning
Inspector now concludes “the uses have long since been brought into conformance
with the zoning code, changed or discontinued.” This conclusion defies logic. It is
acknowledged the gasoline service station was eventually abandoned, and the café
was part of the rezoning that brought that 1.7 acre parcel into conformance under
the CB-1 zone.? There is nothing in the record though that indicates the balance of
the property was brought into conformance, which could not be done so without
obtaining subdivision approval.

Since 1960 the State of Arizona has regulated the subdivision of real
property. A.R.S.§ 32-2101 was adopted in 1960. See Legislative Session, 1960,
Chapter 129, Section 1. Similarly, Pima County has been authorized and has
regulated the division of real property since 1974. The County enabling legislation
was added in Laws 1973, Chapter 178, Section 2, which became effective January
1, 1974. Subdivision of real property is required any time there is a sale, or lease of
real property. Nothing has been done to bring the property into compliance with
the subdivision laws, and thus the provisions in the SR zoning code that allows
only a one-family dwelling controls. The error on the part of the Deputy Chief
Zoning Administrator was to conclude merely because there is sufficient area, the
existence of eight dwelling units conforms to the SR zoning code. This conclusion
overlooks the requirement that the property would have to be platted and now
approved as a subdivision to be brought into compliance with the zoning code.

The reasons for this request are obvious: the non-conforming use is
constitutionally protected; it has rights vested and is allowed to continue, be
repaired or altered, and it has the right to expand. See A.R.S. §11-812. Legally the
property is entitled to the status of a non-conforming use, and it was error on the
part of the Deputy Chief Zoning Inspector to contend that somehow the property
had been brought into compliance with the zoning code, and thus, lost its non-
conforming status. The Board of Adjustment should agree with the applicant and
rule: the existing development is non-conforming under the provisions of the
Suburban Ranch zone.

3 In rezoning C09-88-3, Bert Calvert sought and received CB-1 zoning for a parcel 300 feet by
250 feet (1.7 acres). At the time of that rezoning the gasoline service station had been
abandoned, and the stated intention for rezoning was to further expand the restaurant in
conformance with the CB-1 zone.
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Included with this letter is the required fee payable to Pima County. If there
1s anything additional necessary to perfect the appeal, please let me know.

Very truly yours,
TUBBS & SCHUBART, P. C.
W
G. Lawrence Schubart

GLS/kp

Enclosures

cc: Kl Cortijo
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PIMA COUNTY

DEVELOPMENT SERVICES

April 21,2015

Stubbs & Schubart P.C.
Attn; Larry Schobart
340 N. Main Av.
Tucson, AZ 85701

RE: 3700 S. Old Spanish Trail - Interpretation

Dear Mr. Schubart:

I have provided a brief history of staff’s interactions with the current property owner and have outlined
my interpretation regarding the nonconforming status of 3700 S. Old Spanish Trail.

In early 2014, Development Services had numerous discussions with your clients, the owners of 3700 S.
Oid Spanish Trail. The original scope of the discussion with your client, included remodeling and
expansion of the existing residences. At the time of this discussion, staff was supportive of the proposed
changes. Over the next months, the scope of the project changed from minor expansions of the existing
rental homes to building a 50 to 100 unit resort for bicyclists. The project included other uses such as a
restaurant, bike barn and training facility. Ultimately your clients decided to pursue a conditional use for
a minor resort to allow 50 units plus other amenities. The result of the conditional use permit hearing was
a recommendation of denial by the Hearing Administrator. The applicant requested the project be
withdrawn the day before the Board of Supervisors was to hear the case.

After reviewing the information you provided in your letter dated March 25, 2015, staff agrees with
portions of the history and exhibits that were provided. At one point in time, there was a non-conforming
use permit issued for 1 gas station, 1 café and 1 motel with six dwelling units”. We do not dispute the
non-conforming uses that previously existed on the property. However, the uses have long since been
brought into conformance with the zoning code, changed or discontinued.

On September 9, 1960, Pima County issued a permit as requested by the owner, Bert Calvert, for a sign
“Houses for Rent”. This permit clearly demonstrates that the “motel” use was discontinued and the
property was used for traditional rental homes. The gas station and café were part of a rezoning
submitted in 1988 that was approved to expand the restaurant. The gas station use was discontinued per a
condition of the rezoning. At that time, the rental homes were severed from the restaurant use that was
made conforming through the approved rezoning,

Rental homes that meet the minimum area per dwelling unit are permitted and have been permitted since
the adoption of the Pima County Zoning Code in 1953. Suburban Ranch (SR) requires a minimum area
per dwelling unit of 144,000 square feet. Your client’s property, at approximately 45 acres, would permit
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13 rental homes. At this time, your clients are under the maximum allowed and in compliance with the
Pima County Zoning Code.

Lastly, the size and configuration of the property has changed numerous times since the non-conforming
use permit was approved in the 1950°s. The sontheastern property which contains the now conforming
restaurant has been split from the original property. In addition, changes have been made to northern and
western boundaries of the property, which have changed the size and configuration from what it was in
the 1950s as reflected in a rezoning submitted by the owner in the early 1970°s. These changes have
altered the property which eliminated the previous nonconforming status

In conclusion, staff has determined that any non-conforming uses have been either discontinued, severed
or brought into compliance.

If you have any questions, please call me at (520)-724-6675

Sincerely,

Tom Drzazgowski
Deputy Chief Zoning Inspector

c: C. H. Huckelberry, County Administrator

Public Works Building, 201 N. Stone Ave,, 1st floor » Tucsen, Arizona 85701-1207 » 520-724-9000 « www.pima.gov/developmeniservices
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March 25, 2015

BY HAND DELIVERY

Tom Drzazgowski, Acting Chief Zoning Inspector
Pmvia COUNTY DEVELOPMENT SERVICES

201 North Stone Avenue

Tucson, AZ 85701

Re: El Cortijo, L.L.C. — 83700 South Old Spanish Trail

REQUEST FOR INTERPRETATION

Dear Tom:

As you know from prior communications, including correspondence, I
represent El Cortijo, L.L.C., the owner of the approximate 45-acre parcel at
3700 South Old Spanish Trail, Tucson, Arizona, The purpose of this letter is to
request an official interpretation confirming the non-conforming status for the
development of this property. The parcel is presently, and has been since adoption
of the initial Zoning Ordinance, zoned Suburban Ranch (SR).

: After discussing the development of the property with the previous owner,

Dale Calvert, and hearing his observations I pursued a more thorough review of the
Pima County records. The irvefutable fact is that zoning was first adopted in 1952,
pursuant to Ordinance #1952-111, which became effective in February, 1953. My
review required a reading of the initial Code and an understanding of how Pima
County attempted to soften the transition of regulating land through the initial
adoption of zoning codes.! The initial permit for the development of the property
was issued by Pima County on June 13, 1955. A copy is attached as EXHIBIT 1. If
you refer to this Building Permit, that bears the Record #048309, you will see the
reference to a Board of Adjustment case heard in 1955 and a second Board of
Adjustment case heard in 1957. Those records supplied the essential information in
arriving at the proper conclusion.

The initial Zoning Code, Article 24, referenced general provisions and
exceptions to development of the property, subsequent to the adoption of zoning.

1 The County Zoning Plan, Ordinance #1952-111, is recorded in Book 507 at pages 35-108, records
of the Pima County Recorder’s Office.
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Re: El Cortijo, L.L.C. — 3700 South Old Spanish Trail

REQUEST FOR INTERPRETATION

The obvious purpose of that provision was to avoid the harsh effect of impeding
planned development that was reasonably anticipated before the adoption of
Zoning. Section 2406, which I have copied and provided in its entirety as
EXHIBIT 2, allowed an owner to file within 180 days after the adoption of zoning “a
plan of development for such land, including uses not permitted by the zoning. .. .”
These would be viewed as a non-conforming development and the use permit was to
be issued by the Board of Adjustment. That is why the permit, EXHIBIT 1, referred
to Board. of Adjustment decision 655-33 and subsequently Board of Adjustment
decision 57-29. The Minutes for those two Board of Adjustment meetings
conclusively establishes what occurred.

On April 14, 1955, Bert Calvert appeared before the Board of Adjustment,
together with the notable attorneys, HEdward Scruggs and Edgar F. Rucker.
(EXHIBIT 8) The record reflects, based upon Mr. Rucker’s testimony, the file (before
the Board of Adjustment) contained a sketch, timely filed with Pima County, which
shows a non-conforming development for the property. Mr. Rucker continued that
the only reason Mr. Calvert had not yet commenced development was because the
building inspector felt the proposed development did not conform to zoning and a
permit under Section 2406 had not been issued by the Board of Adjustment. Id.
After arguing that the issuance of the permit was mandatory once the criteria for a
timely submittal was made, the Board of Adjustment voted stating: “That the
permit be granted” Thus, it was recognized in 1955 the property could be
doevdiloped in a manner not conforming with the SR provisions of the Zoning

rdinance.

There is a second reference to the Board of Adjustment decision in 1957.
(EXHIBIT 4) Here, again, the record reflects the permit was, in fact, issued on
June 15, 1955, but that Mr. Calvert decided it would be a better development if the
dwellings were separated, “instead of being in a string.” The record further reflects
that due to the delay in his construction, the Zoning Inspector sought review of his
own a(z{,ion, questioning whether he had the authority to allow the development to
proceed.

The 1957 Minutes continue with a discussion regarding the amount or value
of the work that had been done and, ultimately, the Board of Adjustment, again,
agreed with Mr. Calvert to allow the construction. As we can see from the Building
Permit issued and inspection records, the non-conforming development was
authorized.

My interpretation of the historical records does not stand alone. Dale
~Calvert, a responsible and respected certified public accountant and prior owner of
the property, re-confirmed this information based upon his knowledge not just as
the prior owner, but also upon information derived as the accountant for the
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Tom Drzazgowski, Acting Chief Zoning Inspector Mazrch 25, 2015
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Re: El Cortijo, L.L..C. - 3700 South Old Spanish Trail

REQUEST FOR INTERPRETATION

corporation that held title for his parents, and also from visiting his grandfather
before moving to Tucson in 1963. He clearly remembered the development was
undertaken in the mid-1950’s. This Affidavit confirms the facts necessary to
conclude the non-conforming status of the property,

On behalf of El Cortijo, 1..L.C., I respectfully request an official determination
from the Chief Zoning Inspector, reflecting the fact that the development of the
property was done legally, with permits, and in a fashion non-conforming with to
the SR Zoning Code provisions. I also request that the opinion reflect the non-
conforming status of this development is a right that inures to the property and
runs with the land.

I can make available to you the initial Zoning Code and ensuing amendment,
if you need them, but these records, together with the Minutes of the Board of
Adjustment Hearings, should already be available as a resource for Pima County.
Nevertheless, I would be happy to provide additional copies of whatever it is you
niight otherwise need.

If there is a fee for providing this interpretation, let me know and payment
will be submitted forthwith.

Thank you.
Very truly yours,
STUBBS & SCHUBART, P. C,
RS- of
(. Lawrence Schubart
GLS/bmmh
Attachments

EXHBIT1  Copy of Pima County Permit 6984, issued 6/13/1955
EXHIBIT2  Copy of County Zoning Plan, Cover Page and Sec. 2406
EXHIBIT8  Copy of 4/15/1955 Board of Adjustment Meeting Minutes
EXHIBIT4  Copy of 6/13/1957 Board of Adjustment Meeting Minutes
Original Affidavit of Dale Calvert




i Subdlv!siun' . Parcel Mo
*nﬁ%* ek ﬂ’“ﬁ.’ ﬁs;v_a;; Sectlon

: Bais dskyed.
" Date Expires__

HEED Yo

Inspection Date_

T_..,..-rn?@%‘uiﬁrwnlm..!t_-.;-_arﬁ. o S TS i

3. tleared by the Inspector.

R

-y
R,

This permit 15 lssusd on the basis of your/a}aéﬂcaﬁnn and plot plan. Any changes must be

Applicant —
. Owner E ] 3 Buﬂ'der B8 Agent []
L2 -3 ¢
' 5{' o

,f’
‘( P o

cy

. SanMary Py (4 'hes' {‘ : .' (&“/Sjwzfr/ D/ .. Septic [F:
arks: et ) Kg’\#,‘. £ ', .
/%’g/}?“ _. /(w

EPNING .qgsé’écwow RECORD™
}ffm b 7E | Bontormjinerrcror'n
QUEATED {1 ECGTED You [ Ho ] INITIALE y H;:H{RKE .
'FOUNBATION BET EAcin |, $7-2% 55| J ‘;{/j 2 é
Etmf’:’u-v‘ma/ i U.' K /!“&/ AL G
LENI STI 170 | e Andre Leove
. e ¢ x_fA-r\A AW ’F--( PrITS
e M fzesy| | T 7AT 7"4“:, Lot
q’f , ’L v . e 4 :’.:-‘ u?‘ '-

P . 3 .
F'e ST I N

Zoning inspecter

PR VY -
M

S A T

ome e

B

h Y
) BN o I ay) = ) J

A o ’ 1 '
ExXumBIT 1

4-
+3
ol
3
=
ndl
4




v
N
b ) )
Forflery e N
) k)

_ ﬁ&@?ﬁﬁéawﬁge

T

v

K% 3 H 'J- P 4
"é%ﬂﬁ‘? T;L\‘ﬁ. s‘“.

I A .
!

B s i

;
%

e




e e

wos L0

‘Elbrary Gupy--Pima County,
Plahaing & Zoning Dept.,

COUNTY ZORIFKEG FPLMN

Pima County, Arloonaea

ERETIE O ST A B 2 -

AE Revised by
Gounty Plunning end Zoning Commisslon

April 1952

Planning Department.
89 Morth Court Btr~ct
Tucson, Arizona

97
d

a5
\o }\

Libray,

Comy, '

© Blap, 0Py
far:n,ng & Zoiir:a go
& gy

EXHIBIT 2




i

“ e 507 - O
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Baa,

- nange shall hot apply toi -

2h03=b {cont?d)

nocemsary Funcing shall Bo sot at @& distanes not elosas 4o &
streat 1ot line than tho sinimwm front and gide yards of the

ZonAa,

24,0l GRAVEL PITS, QUARRIES, GA3 OR PETROLEUM DRILLING PERMITTEDt
clay, sand op gravel pits, rook or atone quarries and drilling
for petroleusm op natural gag =may be psrmittad by the Board of
Adjustment im any sons, exaept MU, pubject fo the provisions of
Artiole 25 - i

2405 PARKINO LOTS IN RESIDENCE ZONES: Land in a residonce 3ono
sonbl guovs to, & businosé oF industrial sone and not excuading R
30,000 aquare feot in aron, may be uwsed for automoblio perking N -
space; provided tho conditions’of See, 2203 ars somplled with, S
thet e front yawxd of 20 feet be provided, planted and vaintainod

in keapimg with the roaidontial nedghborhood, that side and ruar

yerde of 10 feet oach be provided, and that ne sntrancy be pro= - s
vidud frea wn alloy at the rear of sald parking lot, .

2105 PLANS FOR EON-CONFORMING USE3 Any ownor of land zoned undur
this Ordipanee who ehell file in writing with tho Planning and e
Zoning Cormission within 180 daye after tho effoative date of .
this Ordinanse a plan of developmwent [of such land including uaos’
not psrmittod by the zoning, shall be lasied a spuciul nonesonform
ing hapdship usc permit by the Bourd of Adjusiment for sald pro=
poassd develeopmont, er any part thereof, 2t any time within two
yoars from the offeative date of thia Ordinsnco} and il any tome
porary poverrmental regulation prohibiting the preposed develope
ment iz in full foroe and offest during sald two year period,

the time 1imit shall be extended for en additional period squal

to tho tims sald govermmantal regulation 1s in offect, but no

auch parmit shall be lsmied mero than [lvs yoaps aftor tho ufe=
foctiva dato of this Ordinancc, Sald plan of dowelopiont with
flosessery plans.snd skotohes shell show tho legal deseription of
the land and tho loeation of propcascd bulldlags end lmprovum.nts
in suffleioent detatl to deturmine the sonformity or non=conformdty
of tho proposad uaca, Any use proposed 1ln any such plan of da-
volepmuny shall conform te the minlmum stendarda of thy most
rostrlotive zonn in which sald use would bo a conforming uso

under this Ordinanos.
2407 HETOHT LIMIT EXCEPTIONS: The holght limits of this Ordi-

=8, Barns, chimmeys, convgyora, cupolad, derricks, domus
flag polea, obsorvation towers, perapat walls axtending not more
than E fest above the hoight limit of the bulldling, radie or
teloviaion towers, maats and esrlals, silos, smokestncla, transe
pizsion towers, windmills and pewor transmission polua. .

«be Churches, hospitals, sanatoriums, schaols or othur pub=

ifc and acinl=publis buildings, Any such bullding may be ersctud
to a helght not exoweding L4O foot, provided the mintmum side and
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5-31 HERMER C. HUCK: o bulld 5 stores at 2334 N. Ralph Ave, in CR-4
: under Sec. 2406,

}: Huck was present In behalf of his petition and there was quite & bit of dis-
ission regarding fhe proposed widening of Grant Rd. He was informed that he
ould need one parking space for each 200 sq. ft. of floor area, plusﬁ%ﬁcess,lor
§.,.'::[:)mpleﬂl'e parking spaces. He was asked to present a better plan and ﬁg take
ito consideration the widening of +that road. A letter from Mr. EHSIQ&b'npfar—
zed by John Jannetto, stated that Mr, Ensign was heartily in favor thm£&

grner having his property approved for business. . :

motion by Mr. Eagle, seconded by Mr, laForce, it was

VOTED: That the case be postponed until the May meeting,
as long as there was no particular rush concern-
Ing the maiter, ‘ '

55-32 STEVE ELCHUCK: to bulld 3 stores at 4901-5 E., Sth St. in CR-4
under Sec, 2406,

ﬁf. Elchuck was present on behalf of hls petition., There being no opposition
to this case, on motion by Mr. LaForce, seconded by Mr. Eagle, it was

VOTED: That this petition be granted,

i.'threurs informed Mr. Elchuck that he would have +6 pick up his permit in
0 days and would be required to start construction within 6 months, but that
re was no completion date.

33 BERT CALVERT: o build gas station, cafe, and motor court at I,851 E,
Houghton Road In SR zone under Sec, 2406, :

Calvert was present in behalf of his petition, wlth his attorney, Mr. E.
ker, Mr. Rucker wanited the record to show that Mr. Calvert was present with
attorneys, E. Scruggs and E, Rucker and that +the file contains a sketch
ich was flled 180 days after the effective date of the County Zonlag Ordinance,
fid which shows the non-conformity of & business area In an SR zone, and that
hey assert that It Is in sufficlent detall to sstablish the non~confarmity in
its zone, He would also like +he record to show that they had filed an appli-
Hon on behalt of Mr, Calvert to bulld this particular area out on Houghton
Lo'ane that i+ was denied by the Building Inspector for the reason that [+ did
't conform or needed a 2406 permit and that Mr. Calvert was the owner of the
nd al the time the Zoning Ordinance was enacted and that +o date he is still
e owner of the land. N y

» Kenne'th- R, DeMaven.'was present, representing himself and Dr. H. §. Rhu, as
BPOSing. this case and-he asked |f Mr. Calvert ouned all of Section 30, to which
® reply was, "Practically, yes!, '

&n the word "Practicaliy" was questioned, it was brought out that Mr. Calvert

4 sold a small amount of it o tvo people within the last two yeers since he
rst tiled his application. ' ’

EXHIBIT 3
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Rucker felt the answer lay In the Ordinanca itselt, which 5ays, "Any owner
and zoned under +his Ordinance, who shaltl file ip writing, a Plan of deve|-
piient, etc., shall be issusd n special nonnconforming use," and then under

¢, 401 of the Ordinance, |t says "The word 'shati' jg

ina certaln length of Time, "they shall pa issued" apd he did pot think
e was any question of intent,

question was asked, U
gy dictate fthe feeling o

the community jn any
In othar words,
hole 1s against i‘t, can

Fpe oo . it the community as a
it be deve oped?

.8 law and as 3 faw, it o

the public doeg not like +his law, the answer lies ip

' have power +o disr
"Well, +he People don'+ |jke the |

noto i They are still a body governeq by law and

ree, like g hea

s that they do, of
13 on the conditio

®S has some bear-
Se permitg,

how many People out +there objected 4o fhis,
vVen replied; |, the vicinity of 3 peopte,n

To which Mr.
7 not yet apy petition Ho this effect, of record

Mr. Garcia stated th.f there

. Kar| Barfield stated he wished +o say that
& has talked usinesg zonlng in that neigh-
them are opposed to [+,

Weg, "From'vihe stand-
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residential section. This entire section from Freeman Road and the 0!d Spanish

" Trail back to Houghton Rosd is all residential property, the Rincen Ranch Es-

" tates belng a nice subdlvision, highly restricted, and in asking to place a
plece of property 600' by 600" right in their front or back yard Is what they
are objecting to:

mr. Eagle asked if he might read the Ordinance in this regard, stating that at
the time the Ordinance was enacted, 2406 was a way of escape for people owning
property at that parilcuiar time, as it planned for non-conforming uses, as
fol lows;

"Any owner of land zoned under this Ordinance, who shall file,

in writing, with the Planning and Zoning Commission, within

180 days affer the effective date of this Ordinance, a plan of
development for such land including uses not permitted by ‘the
zoning, shall be issued a special non-~conforming hardship use
permit by the Board of Adjustment for said proposed development
or any part thereof, at any time within fwo years from the ef-
fective date of this Ordinance, and if any temporary governmental
regulation permitting the proposed development is in full force
and in effect during said 1wo-year period, the time limit shall be
extended for an additional period equal to the time said governmen-
tal regulation is in effect, but no such permit shal! be jssued
more than five years after the offective dafe of This Ordinance.
Sald plan of development, with necessary plans- and sketches shall
show The legal description of the land and the lotation of the
proposed buildings and Improvement in sufficient detall to deter-
mine the conformity or non-conformity of the proposed uses. Any
use proposed in-any such plan of development shall conform to the
minimum standards of the most restrictive zone in which said use
would be in conforming use under this Ordinance.,m

“Mr, Eagle added that there has +o be some very serious reason why the Board cen-
“not grant it, such as a nulsance or a hazard,

-0n motion by Mr, Eagle, seconded by Mr. LaForce, It was
VOTED: That the permi+ be granfed, '

55~34 CHARLES WILSON: to build 5 stores at 966-990 §, Craycroft Road in
TR zone under Sec. 2406,

Mr. Wilson was presont on behalf of his own petition. Mr. LaForce asked 1 this
'Gase had not been passed on before, fo which Mr. Wilson replied that the first
‘store passed on was with the condition that he build & fence directiy behind
That store itself, Then he applied for another store about 100 f+. down which
the Board passed with the condition ‘that he build a fence all along the 600 f+,

Now he is applying for five stores in between the two. That was to make it one
consolldated unit,

Mr. LaForce asked if he had not agreed and promised an alley at one ¥ime, but Mr,
Wilson stated that when they made him put in a fence, he then took out the alley,
There is no aliey in there, but an easement. However, he has been approached by
the Property owners affected by the fence, and they agregd fo come down here to
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e, Armstrong pelnted out that it would improve the situation by putting fhis
house 93' from the line as it would malnfalin +he character of the nelghborhood
and glve a comparable house 1o all the peopie in the same general area.

Mr. Armstrong said the FHA is very particular about a variation of front !lne
- getback and that is the reason for the reverse curves, This is where the duyer

pirchases a complete package. The minor variation wlll not violate the Intent of -
zaning,

Mr, Volk added that this Is a subdivision of 1500 homes and 50 or 60 are already
bullt,

Mr. Garcia mentioned The fact that i+ this Is +aken into the City, I+ will not be
a problem, as City side vard requirements are much less,

Thers being no one else to be heard, on metlon by Mr. Sayles, seconded by
Mr. Royal, it was ‘ : '

VOTED: That the petltion be granted,

The motion was declared carried,

57-28 CHESIN CONSTRUCTION €O, : To.consfrucf dwellings with side yards of 9.5"
at 6958-66, 7002-10-18-26 Calle Canls, 695758, 6965, 7001=-9~17-25 Calle

Denebola and at 6957 Calle dupiter In CR-3., Seoc. 1107 requlres 10! slde
yards, .

As this case was identical fo the previous one, except for locations, there being
no one else fo be heard, on motlon by Mr, Sayles, seconded by Mr. Royal, I+ was

VOTED: That the petition be granted,
The motion was declared carried.

57-29 BERT CALVERT: appeal ing decision of Zoning Inspector to continue con-

struction on Permit No. 6984 at 1185) E. Houghton Read in SR, under
Sec, 2803-q,

Mr. Scrugas of scruggs, Rucker and Ackerman, represented Mr. GCalvert, who was

3lso present on behalf of this petition. He stated thut Mr. Calvert had i fed
for a permit under g8c. 2406, which provided far one gas station, one cafe, one
motel with six dwa%.ing unlts, and was issued June {4, 1955, Later it was de-

Cided that I+ wouid look batter i+ +he dwellings were separated instead of being
In a string, -

As_Mr. Calvert was not very prompt in his construction, but within the statutory
i time, he got his work undeyr way and has completed a service station, cafe and one
* dweiling unit. They ave here basically beceuse of the legan and administrative
-gonfusion dus fo the uncertalnty of the law itself, and are appeal Ing for an
Interpretation of the Ordinance by the Zoning Ingpector, asking for a variance
and @ reversal of his action, believing he asted beyond his authority.

EXHIBIT 4
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Atthough the permit was outstanding, I+ was finalty revoked on May 23, 1957,
following & request by Mr, Calvert, who asked for permission to buiid four houses
on this area, using as his Index, +he law itself In SR which calls for four acres
for each house, but not giving the required 144,000 sq. ¥, for each house, which
he could build without any variance of any question,

Since They.have the right under 2406 fo have this type of operation there, fhey

now want permission fo build five dwellin

g units such as +he one already there,

complete with bedroom, bath, kitchen, living room, and carport for storage.

Mr. Scruggs further stated tha+t there Is

concerning the question of when a buildin
does not ¢ite any authority In +the law,
first contention is that the Zoning fnspe
the permit, but assuming that he mmight ha

a letter in the file from Mr, Dunipace,
g permit can be revoked. However, he

or the legal case of this permit, Their .

¢tor does not have the power o revoke
ve, following Mr, Dunipace's opinion,

he points out that after a person holding a permi+ has advanced to the peint where
he is ‘financial ly apt 1o be seriously damaged, by the regulatlons becoming effect-

Ive, because if he has Progressed, he has
certaln things were permttted and then wi
permeating those rights, i+ {s a serious

an actlon In violation of the law and con

Mr. Dunlpace points out that $100,00 is &
" has advanced too far op not, and in this
$25,000,00 and wants to continue with thi
to be permitted to put the houses within

They also contend that the permi+t is stii
and it has expired, they contend that the
and grant this request from which they di
turded down, They, Therefore, ask +he Bo
affect, permitting him to go ahead,

Mr. Dosmond A, Willlams came forward, as
to #hisdiiract, and stated he belioved M.
very fine project on the permit whlch was
also hapes o develop his acreage [nto hi
no personal objections,

When asked by Mr. Wilison |f they ware'goi
Seruggs said they™will, if they have to,

spent morey on the proposition that
th the administrative actlon coming along
questlon as to whether or not i+ js not
stitution,

prefty good index as to whether “he man
case, he has advanced 1o the amount of

8 plan as originally set up and requests
That 6007 x 600°,

| good, but if the Inspector is right,
Board has the power fo grant a variange
d not appeal, as 1+ was not formal Iy
erd fo declare this permi+ s+l in

he owns property immedlately adjacent
Calvert intends to develop this Into a
granted at that time,  Mr. Willlams

ah grade home sites and ‘therefore has

ng fo follow the criginal plan, Mr.
but would prefor o break up the plan

and scatter the houses around to make an attractive corner, grouping the houses

as permitted under SR zoning, with the 20

P minimem distance between them,

Mr. Schreurs explained that they dolnof want to expand this area, but merely want

to erect five houses, SR permits single

family dwellings on four acre sltes and

he |s asking for a permit 1o build a non-~conforming use because he had such a
Pien before the Ordinance came Into effect, and had applied for a non~confarming
use to build on less than four acres per unit., He said a memorandum dated

Dacembor {2, 1955 states +that they called

for an Inspection of a gas station,
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" .He further stated that when a regular permit is issued, they have nine months In
which To start construction, and |f the foundation is in within the nine menths,
there is no deadline as to when |+ has to be finished, A footing and stem wall
is considered a vested right, as It shows that consiruction has been started.

in this particuiar case, he was granted a permi+ in 1955, by the Board of Ad-
Justment, and was supposed to show that the whole projdet was started by Decembsr
of that year, which was six months after being granted by The Board. However,
they found that the whole project was not started, as the foundation was not n.,

Mr. Scruggs stated they had a permit for six dwelling units and then folt i+
would laok botisr to have separate houses, and in effect, they were permitted

to have separate units,

. Mr. Wilson was of The opinion that a project is started when the foundation of
- one building Is started but that they would not nesd a foundation for avery unl+t
as they could not do everything all at once.

Mr. Schreurs sald he found a memorandum dated December 9, 1955 with +he notation
on {1 that he had taiked to Mr. Dunipace, who ruled that date of issuance of a

his plans as long as he does not have more than the numbor of units approved by
2406, -but that construction nmust be started on all of them by December [4, 1955,

Mr. Ackerman felt that because $25,000.00 worth of work had been done, there was
no question but that the permit was o vested right, but Mr. Schreurs said fhat
only trenches had been dug by the end of six months.

Mr. Scruggs said they would {ike a declaration by this Boord that this parmit is
geod, as the law does not allow the Zoning Inspector 4o terminate a permit once
. construstion has started,

" Mr. Schreurs contended that the Ordlinance says the permit expiros, while
: Mr¢%3cruggs stated thal Mr. Ounipace agrees That the permit must be used and
Q%Eé you have a vested right in I+, you can't teke i+ away , :

. After considerable discussion, There being .no one else to be heard, on motion by
- Mr. Wilsen, seconded by Mr. Royal, |t was

VOTED: That Mr, Calvert be allowed to contiaue
" congtruction with the provision +.ur a
plan for flve units be submitted to Fhe

Zaning inspector for his approval,

The motion was declared'carried.

31-30 BILL RAPPAPORT: to allow open parch to remain attached fo rear of
résidence with deticient rear yard at 1527 Avenida Siric in CR~3.
Sec, 1108 requires 40' rear vard,

Mr. Rappaport was present on behalf of -this petition.

permit Is the date the permit is actuaily issued, and +that Mr. Calvert can change




STATE OF ARIZONA )
gaist AFFIDAVIT OF DALE CALVERT

COUNTY OF PIMA )
I, Dale Calvert, upon my oath depose and state:

1. I am a certified public accountant with the firm of Calvert & Ivester,
PLLC, and graduated from the University of Arizona in 1970 with a degree in
accounting.

2. [ have resided in Tucson since 1963 and was the predecessor-in-title to
the 45.19 acres bounded by Escalante Road on the south and by Old Spanish Trail
on the east, formerly known as the Saguaro Corners Rentals, This is the land sold
to El Cortijo, L.L.C., an Arizona limited liability company (“El Cortijo”).

3. Saguaro Corners Rentals, an Arizona corporation, (“the Corporation”)
held legal title to the property the Calvert Family inherited from my grandfather,
Bert Calvert, who, at one time, owned many hundreds of acres in the same area.
My personal familiarity with this property starts well before moving to Tucson in
1963; my father, together with our family, regularly visited Bert Calvert before
moving from California; and, at times I worked with my grandfather and stayed at
the Saguaro Corners property. The information in this Affidavit is based on my
own personal observations when visiting the property, my work as a CPA for both
my parents and the Corporation, since 1975, and by being a part of the Calvert
family and, ultimately, as an owner of the property itself. '

4. When Bert Calvert owned the property, it included the area now
owned by Il Cortijo and also a gas station and café, then known as the Saguaro
Corners Café. The construction of the improvements started with the café. The
earliest permit issued by Pima County is dated June 13, 1955, which is attached to
this Affidavit as EXHIBIT 1. The property was zoned Suburban Ranch (SR). It
would appear, from historical records, that my grandfather was able to proceed
under Sec. 2406 of the initial Pima County Ordinance, a copy of this provision is
attached hereto as EXHIBIT 2.

B. The reason this appears to be the case is due to the records maintained
by Pima County that reflect the decision rendered by the Pima County Board of
Adjustment at the meeting that was held on April 15, 1955. A copy of the Minutes
from the Pima County Board of Adjustment ave attached as EXHIBIT 3.

6. It further appears, from the public records, that by 1957, my
grandfather still had not undertaken the construction and again appeared before
the Board of Adjustment, this time as an appeal from the Zoning Inspector’s
decision concluding the right to develop the non-conforming use had expired. The
Minutes of that second hearing reflect that after receiving public comments, the
Board of Adjustment concluded my grandfather would be allowed to undertake the
described improvements as part of a non-conforming use of the property, A copy of
the Minutes from June 13, 1957, are attached hereto as EXHIBIT 4. These Minutes
and the actual commencement of construction are consistent with my own memory
when visiting my grandfather, what I have been told by my father, Frank, and from
the records of the Corporation. :

7. These improvements were all, in fact, constructed while my
grandfather owned the property and included in the property initially inherited by
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my father and, ultimately, included in the Calvert Family Trust, which held title as
Saguaro Corners Rentals, Inc., an Arizona corporation. As the Trustee of the Trust
that owned and operated these facilities, I can attest to the fact that these units
consistently were used as rental units. Later, the Saguaro Corners Café was
severed off and sold as an independent site which, prior to the time of sale had been
rezoned in 1989 from SR to CB-1. This rezoning changed the non-conforming status
to a conforming use. Prior to 1989 we, as the owners, always viewed the use as a
non-conforming use under the adopted Suburban Ranch Zoning Ordinance

standards.

8, It was intended by my grandfather that the existing development
would be expanded further to include additional rental units. In furtherance of this
plan for expansion, Bert Calvert installed additional waterlines to increase the
number of residential units, but he passed away before that proposal could be
implemented.

9. The information contained in this Affidavit is based upon the records
in the possession of Pima County, which includes building permits issued in 1955;
inspection records indicating the date the construction” was undertaken and
completed; various permits for later-improvements and additions to the units; the
Board of Adjustment records of 1955 and 1957, respectively; and, a portion of the
historical Pima County Zoning Ordinance. In addition to those public records, the
information in this Affidavit is also based upon my own personal observations and
information, which has been established as being the accountant for the
Corporation.

Further Affiant sayeth not.

YN S —
Dale Calvert

SUBSCRIBED AND SWORn to before me on March _7*7 | 2015.

Aoy LV 160s
Notary Public +1CTE?),
My Commission Expires:

OFFICIAL SEAL
BELLE- M, MCDONALD-HAMON
Motary Public « Arizona

TPIMA COUNTY
My Camim. Exp. 07/25/2015
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County Zoning Plen = Jun, 1952 = Ruve L=2h=52

Sau, 2103=b (contid)

nogossary funeing shall bo avt at s distonsw net eloaas*wtg a
atrvet 1ot line then the minimum Cront and side yards of the

f 41,0 1P

Sog, 2h0lf ORAVEL PITS, QUARRIES, OAS QR PETROLEUM DRILLING PERMITTED:
Clay, sand op gravel pita, ropk or stonc quarries and drilling
for petroleum op natursl gas Ray be parmittod by the Beoard of
Adjustmont in any scne, except MU, subjoct to the provisiong of
Article 25, . | »

Bua, 205 PARKING [OT3 IN RESIDERCE ZONES: Land in s rosiduenca BONO

' aontlguous to e bBusinoss oF industriasl rons and not excceding
30,000 square feot in aroa, may bo used for automobl lo perking . -
space; provided the conditions ‘of Ses, €203 are complied with, e
that & Tront yasd of 20 feet be provided, plantod and waintalnod | .
in keopirg with the realdential neighborhood, that sidv and roar B
yarde of 10 feet each be provided, and that no entrance be prow ° N
vidud frem un alloy at the reer of said parking lot,

Sue. 2406 PLANS FOR MON=CONFORMING USE: Any ownur of land zoned undur
this opdinance who shall file in writing with the Plonning and .
Zoning Commission within 180 daye aftor tho effostive dato of"
this Ordinance a plen of developmwent (or sueh land {ncluding usos !
not permittod by ths zening, shall be lssued a gpuel al nonesonform
ing hapdehip usc permit by the Board of Adjustment for aald pro= e
possd developmont, or any. part thoreof, at eny time within two e
ysars Irom the offective date of thias Ordinsnco; snd i any tone i
porary govermuental regulation prohiblting the proposed dovel ops =
ment La in full forso and offast durfng sald two year peried, . .
the time 1limit shall be sxtended for an additional poriod aqual S
to the time aaid govermmental roegulation iz in offeot, but no
such pormit shail be lssucd moroe than five yoars after tho ufe —
footive deto of this Ordinsncc, Sald plan of dovelopinont with ’ s
nocessery plans.and akotohss shall show tho legal description of . -
the land and tho losition of proposed btuildings snd improvuments -
in sufficiunt detall to dotorminu the conformity or non=conforsdty
of thu proposcd usos, Any uac proposed in any such plan of dg=
volopmunt shall eonfors to the minimom atandards of the moat
rostpiotive zona in which sald use would bo a conforming uso
under this Ordinanas. .

Sve, 2407 HETOHT LIMIT EXCEPTIONS: The holght limits of this Qrdi=
- nanoe shall not apply tei :

ca. BPapns, chimneys, convyyora, cupolas, derricks, domus
fleg polos, obsorvation towers, parapot walla wxtending not moru
than E feet above tho holght limit of the dullding, radio aor
teloviaion towors, masts and aerials, siles, smokostacka, transe
migaton towers, windmills and powor transmiszsion poloa.

i eb, Churches, hospitals, sanatoriums, schocls or otﬁur pube
1ic and scini~public buildings, Any auch building may bo erectud
te a helght not exceuding 4O foot, provided the minimum atde and
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7,3; .QERNER G. HUCK: o build 5 stores at 2334 N. Raiph Ave. in CR-4
under Sec, 2406,

 Huck was present in behalf of his petitlon and there was quite a bit of dis-
sslon regarding the proposed widening of Grant Rd. He was informed: that he
ould need one parklng space for each 200 sg. ft. of floor area, p!ust%ﬁcess,_or
6 complete parking spaces. He was asked to present a better plan and g take
nio consideration the widening of that road. A letter from Mr. Enslgqﬁ'QPTar-
76d by John Jannetto, stated that Mr, Ensign was heartily in tfavor of‘ME&

rner having his property approved for business. . :

o
n.motion by Mr. Eagle, seconded by Mr.-LaForce, it was

VOTED: That the case be postponed until the May meeting,
as long as there was no particular rush concern-
ing the matter. : '

5r32 STEVE ELCHUCK: +to bulld 3 stores at 490!-5 E, 5+h S+. in CR-4
' under Sec, 2406,

Wr'. Elchuck was present on behalf of his petition. Thers being no opposition
%b‘+hls case, on motion by Mr, LaForce, seconded by Mr. Eagle, i1 was

VOTED: That this petition be granted.

Mr. Schreurs informed Mr. Elchuck that he would have to pick up his permit in
days and would be required to start construction within & months, but that
gre was ho completion date.

=33 BERT CALVERT: o build gas station, cafe, and motor court at I1,85] E.
Houghton Road in SR zone under Sec, 2406, '

« Calvert was present in behalf of his petition, with his attorney, Mr, E.
ker, Mr, Rucker wanted the record -fo show that Mr. Calvert was present with
s attorneys, E. Scruggs and E. Rucker and that the file contains a sketch
ﬁich was Tiled 180 days after the effective date of the County Zoning Ordinance,
ﬂp which shows the non-conformity of a business area In an SR zone, and that

Y assert that it Is in sufficiont detall o establish the non~conformity in
5is Zone. He would also like the record to show that they had filed an app!i-

d, "and that |+ was denled by fhe Building Inspector for the reason +hat It dd
ot conform or needed a 2406 permit and that Mr, Calvert was the owner of the
ind at the +ime the Zoning Ordinance was enacted and that to date he is stil|
'@ owner of the land, ' .

*. Kenneth R, DeHaven.'was present, representing himself and Or. H. §. Rhu, as
9PPOsIng . this case and.he asked 1f Mr. .Calvert owned all of Section 30, +o which
the reply was, "Practically, yes". '

en the word "Practical ly" was questioned, it was brought out that Mr. Calvert
ds0ld a small amount of it -to two people within the ilast +wo yEars since he
ret tiled his application, :

ExHIBIT 8
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. -3
as dlso asked if this was +he Most apropos location for +his +yﬁéw%§ venture,
't is, to trave!, +o need, and fo focation, ang the reply 28, "From“he stand.
oint of This application, i¢ is,n N
this was flled as & hardship permi+ under 2406, Mr, DeHaver asked I'f there
@ hardship in this cage, .

"Any owner
Writlng, a plan of deve |-
issued g special nonwconforming Use," and then under

gc, 401 of the Ordinan i

the enactment,

in there, after filing i
e, "they shal) be issuggn

ere Was any question of intent,

ices of the commun
In other words,

ity in any
T be developedrt

if the community as g

_ It operates as It says,

is Jaw, +the answer fjes jp amending the law, but

Isregard g Provision of thig statute ang
"t going to Pay any atten-

nd not by anything else,

+ DeHaven'g question,

that they do, of
» @5 1t sometim

@S has somg bear-

obJected 1o this, to which Mr,
icinity of 3p people, i gy,

Garcia stated +hq1 there
» of record,
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residential section. This entire section from Freeman Road and the Old Spanfsh
N Trail back to Houghton Road is all residentis) property, the Rincon Ranch Es~
tates being a nice subdivision, highly restricted, and In asking to place a
piece of property 600' by 600' right in thelr front or back yard |s what they
are obJecting to.

Mr. Eagle asked if he might read the Ordinance in this regard, stating that at
the time the Ordinance was ¢nacted, 2406 was a way of escape for paople owning
property at that particular time, as I+ planned for non-conforming uses, as
fol lows:

"Any owner of land zoned under this Ordinance, who shall file,

in writing, with the Planning and Zoning Commission, withln

180 days after the effectlve date of this Ordinance, a plan of
development for such land including uses not permi+ted by the
zoning, shall be issued a special non-conforming hardship use
permit by the Board of Adjustwent for sajd proposed development
or any part tThereof, at any time within two years from the ef-
fective date of this Ordinance, and if any tomporary governmendtal
regulation permitiing the proposed development is In full force
and in effect during said two-year period, the time IImit+ shal | be
extended for an additional period equal to ‘the time said governmen~
tal regulation is in effect, but no such permit shall be issued
more than five vears after the effective date of this Qrdinance,
Sald plan of development, with necessary plars- and sketches shalli
show the legal description of %he land and +he lotation of the
proposed bulldings and improvement In sufficient detail to deter-
ming the conformity or non-conformity of the proposed uses. Any
use proposed fn-any such plan of development shall conform to +he
minimum standards of the most restrictive zone in which said use
would be in conforming use under +his Ordinance M

Mr. Eagle added that there has to be some very serious reasornt why the Board can-
not grant i+, such as a nuisance or a hazard. '

On motion by Mr, Eagie,‘seconded by Mr. LaForce, it was
VOTED: That the permit be granfed, '

55-34 CHARLES WILSON: o build 5 stores at 966~990 $. Craycrof+ Road in
; TR zone under Sec, 2406,

- Mr. Wilson was present on behalf of his own petition. Mr. LaForce asked if this
case had not been passed on before, to which Mr. Wilson replied that the first
{-Store passed on was with the condition that he build & fence directiy behind

- that store itself. Then he applied for another store about 100 ff. down which
_the Board passed with the condition that he bujld a fence all along the 600 f+.

Now he is applying for five stores in between the two. That was to make i+ one
- Lonsolldated unit,

‘Mr. Laforce asked if he had not agreed and promised an alley at one time, but Mr,
Wilson stated That when they made him put in a fence, he then took out the alley,
“There |s no alley in there, but an easement. However, he has been approached by
the property owners affected by the fence, and they agreed to come down here to
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M, Armstrong pelnted out that it would improve +he situation by putting this
house 927 from the line as i+ would maintaln the character of the nelghborhood

and give a comparable houss +to all the people in the same generai area,

Mr. Armsirong said the FHA is very particular sbout a varlation of #ront line
" setback and that is the reasen for the reverse curves, This is where the duyer

pirchases a complete package. The minor variation will not violate the intent of
zoning,

Mr. Volk added +hat this is o sub&lvlsion of 1500 Homes and 50 or GO are already
buliht,

Mr. Garcia mentioned the fact that I+ this Is +aken into the City, i+ will not be
a problem, as Gity side yard requirements are much less,

There being no one

else to be heard, oh motion by Mr. Sayles, seconded by
Mr. Roval, I+ was ‘ ' '

VOTED: That the petition be granted,

The motion was declared carried,

57-28 CHESIN CONSTRUCTION €0, : forconsfrucT dwellings with side vards of 9,5"
at 6958-68, 7002-10-18-25 Galle Canis, 6957-58, 6965, 7001-9-17-25 Calle

Oenebola and at 6957 Calle Jupiter |n CR-3, Sec., 1107 requires 10' side
vards, , .

As This case was {dentical +o the previous one, except for locations, there being
no one else to be heard, on motion by Mr. Sayles, seconded by Mr. Royal, It was

VOTED: That the petition be granted,
The motion was declared carried,

271~29 BERT CALVERT: appealing decision of Zoning |nspector to continue con-

struction on Permi+ No, 6984 gt 11851 €. Houghton Road In SR, undsr
Sec, 2503-c¢,

Mr, Seruggs of Scruggs, Rucker and Ackerman, ropresented Mr., Calvert, who was

8lso present on behalt of this petition. He stated that Mr. Calvert had ¥iled
for a permit undar 28, 2406, which provided for one g8 station, one cafe, one
Cmotel with six dwedding unl+ts, and was issued June 14, 1955, Later [T was de-

. ¢lded that 1+ would loak beiter 1+ the dwellings were separated instead of being
In a string, .

- AS Mr, Calvert was not-very prompt in his construction, but within the statutory
‘time, he got his work undetr way and has completed & service station, cafe and one
dweliing uni+. .They are here baslcally hecause of +he logan and administrative
~cenfusion dus to the uncertainty of the law itself, and are appealing for an

- Interpretation of the Ordinance by the Zonlng fngpector, asking for a variance
and a reversal of his action, befieving he acted beyond hisg authority,

ExXHIBIT 4
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Abthough the parmit was outstanding, 1+ was tinally revaked on May 23, 1957,
following a request by Mr, Calvert, who asked for permlssion to build four houses
on this area, using as his Index, the law i+self In SR which calls for four aerss
for each house, but not giving the required 144,000 sq. ft, for each house, which
he could build without any variance of any question,

Since they have the right under 2406 +o have this type of operation there, they
now want permission to build tive dwelling unl+ts such as ‘the one already there,
complets wi+h bedroom, bath, kltchen, flving reom, and carport for storage.

Mr, Sckuggs further stated that there Is & letter in the tile from Mr. Dunipace,
concerning the question of when a bultding permi+ can be revoked., However, he

first contention Is that the Zoning inspector does not have the power +o revoke
the permi+t, but assuming that he might have, following Mr, Dunipace's oplnion,

he points out that after a person holding a permi+ has advanced +o the point where
he is financialfly apt to pe seriously damaged, by the regulations becoming effect-
lve, because 1 he has progressed, he has spent money on the proposition that
certain things were permitted and then with +he administrative actlon coming along
permeating those rights, 1+ is & serious question as to whether or not It is not
an action In violation of the law and constitution, '

Mr, Dunipace points out that $100,00 is a pretty good index as to whether the man

" has advanced too far or not, and In +his case, he has advanced to the amount of
$25,000.00 and wants +o cont]nue with this plan as originally set up and requests
to be permitted o put the houses within that 800" x 6001,

Thay also contend that +he permit is still good, but |f the |nspector s right,
and it has expired, they contend +hat +he Board has the power +o grant a variance
and grant this request from which they did not eppeal, as 1+ was not formally
turned down, They, therefore, ask the Board to declare This permit s+ill in
affect, permitting him fo go ahead,

Mr. Desmaond A, Williams came forward, as he owns property immediately adjacent
to thisd¥ract, and stated he believed Mr. Calver+ Intends to develop thls into a
very flae project on +he permit which was granted aj +hat time, Mr. WIlliams
-@lso hopes 1o develop his acreage into high grade home sites and therefore- has
no personal objections,

When asked by Mr. Wilson I+ they were geing fo follow tha ciriginal plan, Mr.
Scruggs said they will, if they have To, but would prefer to break up the pilan
and scatter the houses around 1o make an attractive corner, grouping the houses
as permitted under SR zoning, with the 20' min fmum distance between them,

Mr. Schreurs explalined +that they do not want o expand this area, bu+t marely want
0 erect flve houses, SR parmits single fam]ly awellings on four acre sltes and
he g asking for a permit to bujld @ non-contorming use because he had such a
Pian before the Ordinance came Into effect, and had applied for a non~conforming
use to build on less than four acres per unit, He sald a memorandum dated )
Decembar 12, 1955 states that they called for an inspection of a gas statlon,

does not cite any authority in the law, for the tegal case of this permit. Their
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" He further stated that when a regular permit is Issued, they have nine months in
which to start construction, and i+ the foundation is in within the nine wonths,
there is no deadline as to when |+ has to be finished, A footing and stem wall
Is considered a vested rlight, as it shows that construction has been started,

In this particular case, he was granted a permi+ In 1955, by the Board of Ad-
Justment, and was supposed to show that the whole project was started by December
of that year, which was six months after being granted by the Board. However,
they found that the whole project was not started, as ‘thé foundation was not in,

Mr. Scﬁuggs stated they had a permlt for six dwelling units and then felt it
would laok bettsr to have separate houses, and In effect, thoy were permitted
o have separate uni+s,

. Mr. Wilson was of the opinion that a project is started when the foundation of
- one building is started but that they would not need a foundation for every unit
as they could not do everything all at once,

Mr. Schreurs sald he found a memorandum dated December 9, 1955 with the notation
on I+ that he had talked +o Mr, Dunipace, who rufed +hat date of issuvance of a
permit is the date the permit Is actually Issued, and that Mr. Calvert can change
his plans as long as he does not have more than the number of univs approved hy
2406, -but that construction must be started on all of tham by December 14, 1955,

Mr. Ackeirman felt ‘hat becauge $25,000.00 worth of work had been done, there was
no question but that the permit was a vested right, but Mr, Schreurs sald that
only trenches had been dug by the end of six months,

Mr. Scruggs said they would like a declaration by this Board that +his permit is

good, as the law does not allow the Zoning tnspector to terminate a permit once
construction hes started, '

Mr. Schreurs contended that the 0rdlnance says the parmit expires, while
Mr¢,30ruggs stated that Mr. Ounipace agrees that the permit must be used and
QWee you have a vested right in it, you can’t teke i+ away, '

After considerable discussion, there being .no one else to be heard, on motion by
Mr, Witson, seconded by Mr, Royal, |1 was '

VOTED: That Mr, Calvert be aflowed fo continue
" construction with the provision tiur &
plan for five units be submitted o The

Zoning inspector for his approval.,

The motion was declared'carrled.

57-30 BILL.RAFPAPORT: to allow open porch to remain attached to rear of
reésidence with deficient rear yard at (527 Aven)da sirio in GR-3,
Sec. 1108 requires 40! rear vard,

¥, Rappaport was present on behalf of *this petition.

s vrrarm o







S Page 1 of 1
{,’N!’?‘q

http://gis.pima.gov/dsd/permits/permitcards/Ol/01d%208panish?%20Trail%208%203700..,  05/16/2013




