PIMA COUNTY ELECTION INTEGRITY COMMISSION
MEETING MINUTES FOR AUGUST 15, 2014
http://www.pima.gov/commission/ElectionIntegrity.shtml
The Pima County Election Integrity Commission met in regular session on August 15, 2014 at 9:00 a.m. in the
Herbert K. Abrams Building, 1st Floor Conference Room #1104 at 3950 S. Country Club Road, Tucson, Arizona.
ITEM 1.

ROLL CALL
Present: Elaine Lim, Pat Pecoraro, Bill Beard, Chris Cole, Arnie Urken, Brad Nelson, Tom Ryan (via
teleconference), Barbara Tellman.
Others in Attendance: Ellen Wheeler, County Administrator’s Office
Absent: Mickey Duniho, Benny White, Matt Smith

ITEM 2.

PLEDGE OF ALLEGIANCE
The American flag was saluted with the Pledge of Allegiance.

ITEM 3.

APPROVAL OF MINUTE SUMMARY – July 11, 2014
It was moved by Pat Pecoraro, seconded by Bill Beard and carried unanimously to approve the
Summary of the July 11, 2014 meeting.

ITEM 4.

REMOVAL OF COMMISSION MEMBER FOR NON-ATTENDANCE
Pat Pecoraro moved that this Item be moved for discussion after Item 10, to allow Matt Smith the
opportunity to appear; Bill Beard seconded the motion; the motion was carried unanimously to move
Item 4 for discussion after Item 10.

ITEM 5.

OPEN MEETING LAW COMPLAINT RESPONSE AND LEGAL REPRESENTATION – Barbara Tellman
Bill Beard was contacted by Barbara Tellman because the County Attorney’s office felt that a more
politically balanced representation was needed on the subcommittee for interviewing potential
attorneys for representation. However, the tone of later communication from the County Attorney
indicated to Bill that they needed to “sit down, shut up and do what we tell you to do.” He felt this
was insulting to him as a Commission member. Chris Cole asked if anyone had investigated the
possibility of choosing an attorney through the Arizona State Bar Association; the response was no.
Barbara Tellman reiterated that the County Administrator has agreed to expend funds to retain an
attorney through the settlement phase if the complaint goes to court, and that all three of the
attorneys suggested by the County Attorney’s office had agreed to provide services at a discount. She
interprets this provision as that if the Commission chooses an attorney other than one of these three,
the County will not cover the cost. The County is not required to provide any funding, but is doing so
under this provision. If individuals later need representation, that will be at their own expense.
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Barbara referred to the list of the three attorneys [a copy of this list is incorporated into these
minutes as Attachment 1]. She found more information on all three attorneys on the internet. She
read a statement that was composed by the subcommittee of Barbara, Mickey Duniho and Bill Beard:
Past experience indicates that these open meeting violations are generally handled by
negotiation without actually going to court and that the result (except in egregious cases) is
for a reprimand and order for additional training. Mr. Huckelberry indicated in his
complaint that we have been given plenty of training in open meeting law, but we have not
had an offer of training before the most recent one that came after the event in question.
This may have some weight in a negotiation.
We looked at the resumes and Internet sites for the three lawyers. From what we could
learn, all three have had some experience with open meeting law cases, but none has
extensive experience, probably because open meeting law cases are relatively rare.
Any of the three lawyers would probably do a creditable job. We rejected Thomas
Benavidez because although he has the most experience in this area, he has a long-standing
connection with Pima County, including the RTA cases. Donna Aversa appears to be the
most experienced of the remaining two in dealing with boards and commissions and conflict
resolution. Paul Loucks also appears to have relevant experience.
We recommend Ms. Aversa, largely because it is our hope that the matter can be settled out
of court through negotiation.
Bill Beard pointed out that, through previous discussion within the Commission, the decision to
interview the attorneys was discouraged by the County Attorney’s office. Barbara also added
that the Commission was discouraged from expecting that the attorneys view the video to
familiarize themselves with the case. Tom Ryan said that the argument is that it shouldn’t be
expected that the attorneys would spend their own time without being paid to review the video
or the audio until they have actually been chosen to represent the Commission and are being
paid.
Bill Beard said that as a subcommittee member, he is happy to recommend one of the three
attorneys, but as a Commission member, he will be voting against pursuing this matter, because
in principle, he does not believe he did anything wrong, nor does he believe that the
Commission as a whole violated any law [during the May 9, 2014 meeting during the Call to the
Public]. Chris Cole agreed; he doesn’t see that anything that was said in the May meeting could
incur any possible violation, and he sees a conflict of interest in the County Attorney’s office
recommending these three attorneys, since County government is pursuing this action against
the Commission. Barbara asked Bill Beard what he expects would happen, since a complaint has
been made, if the Commission does nothing and doesn’t answer; Bill responded that, as is
typical in a bureaucracy, the complaint will sit on someone’s desk until it’s dealt with. A nonresponse would be a response, and if they want to take further action later, deal with it then.
Again, in principle, Bill doesn’t see that the Commission did anything wrong, and that the
Attorney General sent a pro forma response to a complaint filed with them, asking for the
Commission’s response to the violation.
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MOTION & VOTE
Pat stated that he would like to convert the subcommittee’s recommendation to a motion. His
motion is to recommend Ms. Aversa, largely because it is our hope that the matter can be
settled out of court, through negotiation; Chris Cole seconded the motion. A vote was taken on
the motion; Arnie Urken, Chris Cole, Barbara Tellman, Tom Ryan, Pat Pecoraro, and Elaine Lim
voted in favor of the motion; Bill Beard voted against the motion. The motion passed 6 to 1.
The next step in this process is to contact the County Attorney’s office so that a contract can be
drawn up with Ms. Aversa. Tom Ryan said he would contact the County Attorney’s office.
ITEM 6.

BOARD OF SUPERVISORS RESPONSE TO RECOMMENDATION LETTERS – Barbara Tellman


Recommendation to Not Proceed with Procurement of New Election System Equipment
Unless Precinct Scanners are Included.



Recommendation for Early Ballot Sorting by Precinct for Primary Election as Feasibility
Experiment.

[A copy of each recommendation letter is incorporated into these minutes as Attachment 2.]
Bill Beard noted that both recommendations were voted down by the Board of Supervisors 4 to 1. He
echoed what he has heard from other members: What’s the point of this Commission as an advisory
body if the Board of Supervisors “thumbs their noses” at everything the Commission recommends?
Each one of the Commission members spends a lot of their own time digging into the details, and the
recommendations are not made lightly.
Barbara asked what Bill’s conclusion would be, and his recommendation if he felt the Commission was
not fulfilling its purpose. Bill didn’t necessarily have a recommendation.
Tom commented that he wasn’t surprised by the outcome of the vote; the recommendation for the
early ballot sorting was risky what with the chain of custody. He suggested an experiment for just
finding ballots and not removing them from their storage boxes, and not even a full search. All that is
necessary is an estimate of how long the process might take. If that experiment shows that it would
take a great deal of time, then perhaps the Commission is on the wrong track. However, if Mickey’s
estimates are closer, then a more extensive experiment could be tried.
Barbara added that going through the boxes multiple times to ensure that all ballots have been found
would also be a good idea.
There was further discussion about ensuring that there are no legal prohibitions against such an
experiment, and any extra handling of the ballots. Bill’s understanding of the details of election
administration as given in the Secretary of State’s Procedure Manual sets a floor standard, not a
ceiling for handling of ballots, and one should not go below that standard. Exceeding those standards
may be permissible as long as that next step doesn’t violate some other provision. Those next steps
would need to be thought out, and any potential hazards identified.
Tom Ryan mentioned that on their own, Pima County made a decision to increase the number of
precincts for the hand-count audit from the prescribed two percent of precincts in the Procedures
Manual. Brad Nelson concurred, stating that during a Board of Supervisors’ meeting, there was a
request from some within the audience to increase the number of precinct cast ballots for audit. The
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County Attorney’s office advised the Board that the prescribed two percent was a floor, but if they
wanted to do more they could. The Board of Supervisors decided to go with four percent of the
precincts of ballots cast at the polls. There was a similar request to increase the number of early
ballots. The County Attorney then advised the Board that there was not the leeway within the early
ballot process.
It was agreed that Bill Beard, Mickey Duniho and Tom Ryan would work together to develop an
outline of steps in order to pursue the legality of another proposed experiment. They will report back
at the next meeting.
ITEM 7.

ELECTION SYSTEM PROCUREMENT


Updates/New Information – Brad Nelson

Contract negotiations are going forward; tentatively, the item is set for Board of Supervisor action on
September 2, 2014 for award of contract. Again, that is tentatively, as Procurement and ITD are
looking over the contracts. Bill asked Brad what Yavapai and Pinal Counties have decided on purchase
of new election equipment. Brad read in a Prescott newspaper that Yavapai County has decided to
lease their equipment for a four-year period. To Brad’s knowledge, Pinal County’s was a purchase.
They are currently going through the Logic and Accuracy testing, so the equipment is up and running.
(Brad reported later in the meeting that Pinal County confirmed that they had purchased all the
equipment.
ITEM 8.

COST OF ELECTIONS


Determine the feasibility of the Elections Department or Recorder’s office to monitor and
report election costs on Elections Cost Spreadsheet - Mickey Duniho

This item is tabled until Mickey is present at the next meeting.


Use of cost data – Tom Ryan

Tom asked who is currently keeping records in the Elections Department and Recorder’s office. Brad
responded that in the Elections Department Gloria Abarca has detailed information for past elections.
This information could presumably be forecast for future elections. The Recorder’s office should also
be included in this discussion.
MOTION
Bill Beard made a motion to request the Recorder’s office to identify an individual in that office to
serve as a liaison to work with the Elections Department personnel for determining and standardizing
the reporting of election costs in a timely manner. Chris Cole seconded the motion.
Bill recalled that in the July 11th meeting, Mickey Duniho had come up with four questions on his
“Pima County Election Cost Analysis Based on Data from 2012 Elections.” [A copy of this analysis is
incorporated into these minutes as Attachment 3; during the motion on July 11th to provide this
information to the Elections Department and Recorder’s office, a fifth question was added.] This is a
good starting point.
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VOTE
A vote was called on the motion; the motion was passed unanimously.
ITEM 9.

INVITATION TO COMMISSION MEMBERS TO OBSERVE BALLOT TABULATION – Brad Nelson


August 26, 2014 Primary Election Events Calendar

Brad extended the invitation for anyone, not just Commission members to come observe ballot
tabulation; the Department also streams online. Also, anyone who wants may come observe
preparation of ballots or Logic and Accuracy testing. The “August 26, 2014 Primary Election Events
Calendar” was provided [a copy of the calendar is incorporated into these minutes as Attachment 3].
Bill asked Brad if while preparing the equipment for this coming election cycle, any problems were
encountered relating to the reliability of the equipment. Brad responded that, despite careful packing
and storage of the equipment after the 2012 elections, as those scanners have been prepared for the
coming election cycle, a variety of problems have come up. Prior to putting any election parameters
on the equipment, diagnostics and performance testing are run to make sure everything works
internally within the system. Some of the scanners were dying in this phase. As this equipment is
being prepared, Department personnel are finding about a 10% error rate. Brad is preparing a letter
to Mr. Huckelberry, the Election Integrity Commission and Secretary of State that when, not if, but
when scanners fail at polling locations for whatever reason, poll workers know what to do, because
voting does not stop. When voters cast their ballot, they then put it in the emergency bin on the side
of the scanner. No one is turned away or asked to come back later. If those ballots aren’t able to be
scanned at the polling place they will be brought back to the Elections Department under lock and key
by two individuals of opposing political parties. The scanning equipment used in Central Count is the
same as is used in precincts, but with a different chip in it. The Central Count equipment does not
seem to have any problems. The political party representatives are running their test ballots today
[Friday, August 15, 2014], and the Secretary of State’s Office representatives will be coming [Monday,
August 18, 2014] to perform the Logic and Accuracy Test. In all of those tests, all of the Central Count
scanners are used; so far, there haven’t been any problems. They have had maintenance and
replacement of belts and traction wheels.
ITEM 10.

FUTURE ELECTION SYSTEM DESIGN – Arnie Urken
Arnie Urken stated that this item is based on some past discussion about having some sort of
relationship with the University of Arizona to bring people together from various fields, including law
and technology, to look at the future of election systems. The goal is to have an effect on what the
various vendors provide to the County as alternatives. The University has a five-year plan to improve
what they call “informatics.” Arnie’s hope is that a recommendation from the Commission to the
Board of Supervisors will result in a request from Chuck Huckelberry to the University to convene a
series of sessions to investigate the socio-technical issues regarding future election issues. This could
involve bringing participants in from outside of Tucson who have expertise in this area, including
representatives from our current vendor and other vendors. Arnie plans to draft a letter for the
Commission to eventually be sent from Mr. Huckelberry. He would like to hear suggestions or
concerns that the members of the Commission might have; if the Commission feels that it isn’t a good
idea, Arnie would like to know that, also.
Tom agreed that, as a general concept, it would be beneficial to be familiar with what may be coming
in the future of election systems; his question is how would this actually be implemented, and could
we find people who have the expertise about the future of elections? Pat Pecoraro asked if past
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presentations hadn’t already addressed this, such as the presentation by Larry Moore. Tom agreed
that that was the most advanced system seen so far, but perhaps there would be other systems more
forward-thinking than that in the future. Bill Beard noted that, while technology has been leapfrogging in advancements, the law hasn’t necessarily kept up and may not allow for such rapid growth
in technology. Unless representation from the Legislature was included in these conversations, this
may not be feasible.
Barbara Tellman questioned the timeliness of this, given the County’s impending procurement of a
new Central Count system, and it may be another five to ten years before there would be a need to
look at another system. Arnie responded that if you wait until time to do a new RFP, you are too late.
The idea of thinking about it now for the future averts having to accept something undesirable as a
fait accompli. Included in these discussions should be Secretary of State’s office personnel and
Legislators who can offer input on how a new system would fit in with Arizona’s laws. Arnie will draft
a letter from the Commission to the Board of Supervisors to be sent by Mr. Huckelberry. Arnie
believes the University is interested in doing such things, and may see it as an opportunity to receive
grant funding for establishing a new area of expertise.
ITEM 4.

REMOVAL OF COMMISSION MEMBER FOR NON-ATTENDANCE
Matt Smith, Green Party representative to the Election Integrity Commission, was appointed on
March 4, 2014. His only attendance was at the meeting on May 9, 2014. Brad sent a letter via U.S.
mail to Mr. Smith and the Green Party Chair that based on the EIC By-Laws for attendance—missing
four consecutive meetings or 40% of meetings—he was terminated. Mr. Smith left a voice message
after receiving the letter saying the removal was unwarranted because he had not, at that time,
missed four meetings in a row. Since he did not leave a telephone number with his voice message,
further communication was done by e-mail, in which his attendance record and an invitation to
attend the next meeting was sent to him. He was invited to address the Commission; perhaps the
attendance records were incorrect, or application of the By-Laws was wrong. There was no further
communication by Mr. Smith to Brad in response to the e-mails.
Arnie thought that Mr. Smith should be notified in writing that a vote will be taken at the next
meeting on his removal. Elaine Lim concurred. Chris Cole suggested sending a formal letter to Mr.
Smith and to the Chair of the Green Party notifying them that because of his non-attendance, his
removal will be on the Agenda for the next meeting. Bill Beard read the relevant citation in the ByLaws [Article IV, Section 6] that states that a member “who fails to attend four (4) consecutive
regularly scheduled meetings and/or who fails to attend at least forty percent (40%) of the meetings
called in a calendar year will be terminated.” The provision for recommendation for removal of an EIC
member for reasonable cause may not necessarily apply in this case. It would appear that Mr. Smith’s
removal is administrative according to the failure to attend 40% of meetings provision. But if Mr.
Smith wishes to be reappointed, which the Green Party Chair could certainly do, he can go through
the appointment process through the Board of Supervisors again.
MOTION & VOTE
Bill Beard made a motion to send a letter to the Green Party that the Commission will vote for his
removal at the next meeting unless he attends the meeting and provides cause, with the caveat that
his participation in the meetings can be done telephonically; the Green Party will also be requested to
appoint a new Commission member. Chris Cole seconded the motion; the motion was carried
unanimously. Brad will draft the letter.
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ITEM 11.

FUTURE AGENDA ITEMS
An Executive Session will be scheduled at the next meeting to meet with Donna Aversa for legal
advice on the Attorney General’s complaint.

ITEM 12.

NEXT MEETING DATE
The next meeting date was set for Tuesday, September 9, 2014.

ITEM 13.

CALL TO PUBLIC
None present.

ITEM 14.

ADJOURNMENT
It was moved by Bill Beard and seconded by Pat Pecoraro and unanimously carried to adjourn the
meeting. The meeting adjourned at 10:38 a.m.
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ATTACHMENT 1

ATTACHMENT 2

ATTACHMENT 3

NOTE: A fifth question was added:
5. Since much of the per-ballot cost is driven by Arizona’s Open Primary system, what would be the cost savings (per ballot and percent of budget) of a
closed primary system versus an open primary system?

ATTACHMENT 4

