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T

he C
ourt has under advisem

ent the Plaintiff/A
ppellant’s [hereinafter “R

osem
ont C

opper”] appeal from
 

the decision of the P
im

a C
ounty A

ir Q
uality H

earing B
oard [hereinafter “B

oard”].   T
he B

oard upheld the 

denial of R
osem

ont C
opper’s A

pplication for an air quality perm
it by the P

im
a C

ounty A
ir Q

uality D
istrict 

[hereinafter “D
istrict”] and the control officer, U

rsula K
ram

er [hereinafter “C
ontrol O

fficer”].  In addition, 

R
osem

ont C
opper has sought injunctive relief and a declaratory judgm

ent.  T
he C

ourt has review
ed the record 

on appeal, the briefs, and the argum
ents m

ade at the M
ay 14, 2012 hearing.  N

o additional evidence w
as 

presented at the hearing by any party w
ith respect to the appeal or the separate claim

s for injunctive or 

declaratory relief. 

 
R

egulatory S
ystem

 

 
In 1970, the Federal C

lean A
ir A

ct, 42 U
SC

 §7401 et. seq. w
as passed.  T

he A
ct established a 

nationw
ide program

 that partnered the states and federal governm
ents in the regulation and control of air 

pollution.  T
he U

nited S
tates E

nvironm
ental P

rotection A
gency [hereinafter “E

P
A

”] w
as charged w

ith 

establishing air quality standards for a w
ide variety of air pollutants.  T

he E
P

A
 w

as to w
ork w

ith the states to 

im
plem

ent plans to regulate and control the discharge of air pollutants to m
eet the air quality standards 

established.  E
ach state w

as to subm
it a state im

plem
entation plan to the E

P
A

 for approval.  

 
A

rizona subm
itted its original statew

ide im
plem

entation plan [hereinafter “A
Z

 S
IP

”] on January 28, 

1972.  T
he A

Z
 SIP, like all state plans, w

as com
prised of a num

ber of state, county, local, and tribal law
s and 
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regulations.  T
he A

Z
 SIP has been am

ended and m
odified m

any tim
es since its original adoption and approval 

by the E
P

A
.  A

reas of A
rizona are categorized as attainm

ent or non-attainm
ent areas, w

hich are those areas that 

m
eet the air quality standards versus those areas that do not m

eet the air quality standards.  T
he regulations for 

attainm
ent versus non-attainm

ent areas differ. 

 
In 1979, the A

Z
 SIP w

as am
ended to include regulations for Pim

a C
ounty w

hich have been referred to 

in this case by the parties as the PC
 SIP.  In 1979 Pim

a C
ounty w

as designated by the E
P

A
 as a non-attainm

ent 

area.  T
he 1979 Pim

a C
ounty regulations addressed, in part, the non-attainm

ent area requirem
ents.  T

he parties 

disagree on w
hether the P

C
 S

IP applies only to non-attainm
ent areas of P

im
a C

ounty or all of P
im

a C
ounty.  

T
he E

P
A

 adopted the P
C

 S
IP

. States and their political subdivisions cannot unilaterally am
end an E

P
A

 

approved state im
plem

entation plan.  T
he E

P
A

 has never deleted the P
C

 S
IP

 from
 the A

Z
 S

IP
. 

 
S

ince 1979, Pim
a C

ounty has adopted new
er regulations that are consistent w

ith the current statew
ide 

A
z S

IP
.  T

he E
P

A
 has also redesignated  portions of P

im
a C

ounty.  S
uburban and rural portions of P

im
a C

ounty 

are no longer considered non-attainm
ent areas. T

he location of R
osem

ont C
opper’s proposed m

ine is in a rural 

area of P
im

a C
ounty. 

 
Factual B

ackground  

 
O

n July 29, 2012, R
osem

ont C
opper subm

itted an A
ir Q

uality Perm
it A

pplication to the C
ontrol O

fficer 

and the D
istrict.  A

s part of an air quality perm
it application, the applicant is required to cite to all applicable 

requirem
ents in the application.  O

n Septem
ber 23, 2010, R

osem
ont C

opper w
as inform

ed that its A
pplication 

w
as incom

plete and in need of additional inform
ation. T

his request for additional inform
ation did not m

ention 

the absence in the A
pplication of the citation to all applicable requirem

ents.  R
osem

ont C
opper subm

itted the 

additional inform
ation on O

ctober 8, 2010.  T
he C

ontrol O
fficer and the D

istrict found R
osem

ont C
opper’s 

A
pplication to be com

plete on N
ovem

ber 30, 2010.  T
he A

pplication did not list any applicable requirem
ents of 

law
.  P

im
a C

ounty has not required applicants to list all applicable requirem
ents in their perm

it application for 

years preceding R
osem

ont C
opper’s A

pplication, even though such listing is required by law
.   

 
U

nder the P
im

a C
ounty C

ode, P.C
.C

. §17.12, 165 (I) (6), the C
ontrol O

fficer and the D
istrict w

ere 

required to m
ake a final decision on the A

pplication w
ithin 18 m

onths of the com
pletion date of N

ovem
ber 30, 

2010.  O
n M

ay 12, 2011, the C
ontrol O

fficer requested additional inform
ation from

 R
osem

ont C
opper, w

hich it 

provided on June 1, 2011.  T
his request for additional inform

ation, again,m
ade no m

ention of the absence of the 

listing of all applicable requirem
ents.   
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A

ccording to the C
ontrol O

fficer and the D
istrict, R

osem
ont C

opper’s A
pplication w

as initially being 

review
ed and considered under the A

Z
 SIP.  O

n June 23, 2011, R
osem

ont C
opper notified the C

ontrol O
fficer 

and the D
istrict that it intended to sue them

 for a failure to com
ply w

ith the tim
e lim

its found in the P
C

 S
IP

.  

W
ith the A

pplication of the P
C

 S
IP

, the C
ontrol O

fficer is required to either grant or deny the P
erm

it 

A
pplication w

ithin 30 days of the date of receipt of the com
pleted application. 

 
O

n A
ugust 29, 2011, the C

ontrol O
fficer and D

istrict gave public notice of R
osem

ont C
opper’s 

A
pplication, w

hich com
m

enced a 90 day public com
m

ent period.  T
he com

m
ent period w

as to end on 

N
ovem

ber 28, 2011.   

 
O

n Septem
ber 2, 2011, R

osem
ont C

opper filed a law
suit in the U

nited States D
istrict C

ourt for the State 

of A
rizona against the C

ontrol O
fficer and the D

istrict.  In the law
suit R

osem
ont C

opper alleged that P
C

 S
IP 

applied to its A
pplication and the C

ontrol O
fficer and the D

istrict w
ere in violation of the tim

e requirem
ents 

contained in the P
C

 S
IP

.   

 
T

he C
ontrol O

fficer and the D
istrict consulted w

ith the E
P

A
 regarding the applicability of the P

C
 S

IP
.  

T
he C

ontrol O
fficer determ

ined that the P
C

 S
IP applied to R

osem
ont C

opper’s A
pplication.  R

osem
ont 

C
opper’s A

pplication w
as denied by the C

ontrol O
fficer and the D

istrict on Septem
ber 28, 2011.  T

he basis of 

the denial w
as the failure of R

osem
ont C

opper to com
ply w

ith the requirem
ents of the P

C
 SIP

 and the failure to 

list all applicable requirem
ents in its A

pplication.  T
he C

ontrol O
fficer and the D

istrict found that they did not 

have sufficient inform
ation in the application that w

ould show
 R

osem
ont C

opper’s operation w
ould satisfy the 

P
C

 S
IP requirem

ents as a m
ajor source of fugitive em

issions for particulate m
atter and carbon m

onoxide.   

 
O

n Septem
ber 29, 2011, the C

ontrol O
fficer and the D

istrict filed a m
otion to dism

iss the federal law
suit 

on the basis that a ruling had been m
ade on the A

pplication, w
hich rendered the law

suit m
oot.  B

y stipulation of 

the parties the federal law
suit w

as dism
issed.  

 
R

osem
ont C

opper filed an A
ppeal to the B

oard from
 the denial of its A

pplication on O
ctober 7, 2011.  

T
he position R

osem
ont C

opper initially took before the B
oard w

as that the PC
 SIP did not apply to its 

A
pplication, rather, the A

Z
 S

IP
 applied. U

nder the A
Z

 S
IP

, its proposed operation w
ould be com

pliant as 

fugitive em
issions w

ould not be included in the determ
ination of w

hether R
osem

ont C
opper w

ould be a m
ajor 

source under the A
Z

 SIP.  O
n N

ovem
ber 11, 2011, R

osem
ont C

opper took the position w
ith the A

rizona 

D
epartm

ent of E
nvironm

ental Q
uality (A

D
E

Q
) that its perm

it should have been subm
itted to A

D
E

Q
 and not the 

C
ontrol O

fficer and the D
istrict.  H

ow
ever, A

D
E

Q
’s exercise of jurisdiction is discretionary and, to date, A

D
E

Q
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has not exercised jurisdiction over R
osem

ont C
opper’s A

pplication. R
osem

ont C
opper has not requested the 

instant A
ppeal be dism

issed in light of its request that A
D

E
Q

 take jurisdiction over its A
pplication. 

 
A

fter hearing and argum
ent, the B

oard upheld the denial of the A
pplication by the C

ontrol O
fficer and 

the D
istrict on D

ecem
ber 19, 2011.  In upholding the denial, the B

oard found that R
osem

ont C
opper did not list 

all applicable requirem
ents in its A

pplication, as required by law
.  T

he B
oard did not address w

hether the P
C

 

S
IP

 or the A
Z

 S
IP

 governed the evaluation of R
osem

ont C
opper’s A

pplication.  T
he B

oard determ
ined, 

regardless of w
hich SIP applied, R

osem
ont C

opper failed to cite and list either set of regulations and 

requirem
ents.  T

hus, the B
oard determ

ined the C
ontrol O

fficer and the D
istrict did not act arbitrarily or 

capriciously or contrary to law
 in denying the A

pplication. 

 
R

osem
ont C

opper appealed this decision to this C
ourt by filing this action on January 13, 2012.  In the 

C
om

plaint, R
osem

ont C
opper also seeks injunctive and declaratory relief.   

 
Standard of R

eview
 

 
In review

ing the actions of the B
oard, the scope of the C

ourt’s review
 is governed by A

.R
.S. §12-901 et. 

seq., Judicial R
eview

 of A
dm

inistrative D
ecisions.  D

ecisions of the B
oard are subject to judicial review

, 

pursuant to A
.R

.S. §49-497.01(B
).  T

he review
 by the C

ourt is not a trial de  novo, as the instant case is an 

appeal from
 an agency decision that is not exem

pt, pursuant to A
.R

.S. §41-1092.02.  W
ith an appeal governed 

by A
.R

.S. §12-901, a party is entitled to an evidentiary hearing, if requested.  A
.R

.S. §12-901(A
).  A

t the 

hearing the parties m
ay present exhibits and testim

ony that w
ere not presented during the adm

inistrative 

hearing, subject to certain exceptions.  A
.R

.S. §12-910(B
).  U

pon review
 the C

ourt m
ay affirm

, reverse, m
odify, 

or vacate and rem
and the agency’s actions.  A

.R
.S

. §12-910(E
).  T

he C
ourt shall affirm

 the agency’s action if 

the action is supported by substantial evidence, is not contrary to law
, is not arbitrary and capricious, or is not 

an abuse of discretion.  A
.R

.S. §12-910(E
).   

 
In the instant case, the decisions of the B

oard are not exem
pt, pursuant to A

.R
.S. §41-1092.02.  N

o party 

has requested an evidentiary hearing or subm
itted any additional evidence.  T

he record before the B
oard is the 

sam
e record before this C

ourt. 

 
T

he C
ourt is not to rew

eigh the B
oard’s findings of fact.  R

ather, the C
ourt is to determ

ine if there is 

substantial evidence to support the factual findings of the B
oard.  H

avasu H
eights R

anch &
 D

ev. C
orp. v. 

D
esert V

alley W
ood P

rod., Inc., 167 A
riz. 383, 807 P.2d 1119 (A

pp. 1990). H
ow

ever, the C
ourt is not bound by 

the B
oard’s conclusions of law

.  3613 L
td. v. D

ept. of L
iquor L

icenses &
 C

ontrol ,  194 A
riz.178, 978 P.2d 1282  
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(A
pp. 1999).  T

he C
ourt is to give w

eight to the B
oard’s factual determ

inations and interpretations of the law
s it 

is charged w
ith enforcing.  See , G

olob v. A
rizona M

ed. B
oard, 217 A

riz. 505, 176 P.3d 703 (A
pp. 2008). 

 
D

iscussion 

 
T

he decision of the B
oard w

as that there w
as substantial evidence to affirm

 the C
ontrol O

fficer and 

D
istrict’s decision to deny R

osem
ont C

opper’s A
pplication, due to R

osem
ont C

opper’s failure to cite all 

applicable requirem
ents  in its A

pplication.  T
he B

oard did not reach a decision on w
hether the A

Z
 S

IP
 or the 

P
C

 S
IP governed R

osem
ont C

opper’s A
pplication. 

 
T

he initial question is w
hether there w

as substantial evidence to support the B
oard’s factual findings that 

R
osem

ont C
opper failed to cite all applicable requirem

ents in its A
pplication.  O

n this question the undisputed 

evidence is that R
osem

ont C
opper did not cite to any applicable requirem

ents.  

 
B

ased upon that fact alone, the D
efendants w

ould have this C
ourt affirm

 the B
oard’s decision.  

H
ow

ever, this w
ould ignore the other evidence that w

as undisputed and before the B
oard.  It is uncontested that 

the C
ontrol O

fficer m
ade tw

o requests for additional inform
ation after R

osem
ont C

opper subm
itted its 

A
pplication.  In neither request for additional inform

ation did the C
ontrol O

fficer m
ention the failure of 

R
osem

ont C
opper to cite to all applicable requirem

ents.  T
he C

ontrol O
fficer’s failure to raise the absence of 

citation to all applicable requirem
ents as an issue is understandable given it w

as the policy of P
im

a C
ounty not 

to require applicants to cite to all applicable requirem
ents.  T

his explains the C
ontrol O

fficer’s finding of a 

com
plete application, even though no citation to all applicable requirem

ents existed in the A
pplication.  T

hen, 

w
hen the C

ontrol O
fficer decided to deny the A

pplication, she and the D
istrict did not afford R

osem
ont C

opper 

the opportunity to am
end the A

pplication to include a citation to all applicable requirem
ents. T

his is despite the 

unannounced change in policy to now
 enforce the citation requirem

ent after R
osem

ont C
opper had subm

itted its 

A
pplication 

 
In light of these facts, the B

oard still upheld the denial of the A
pplication and did not allow

 R
osem

ont 

C
opper to am

end or supplem
ent its A

pplication to include the citation to the applicable requirem
ents. 

 
U

nder these undisputed facts, the C
ourt finds the actions of the D

efendants w
ere arbitrary and 

capricious, and an abuse of discretion, under A
.R

.S. §12-910(E
).  T

he D
efendants m

ay not engage in a practice 

of failing to enforce the requirem
ents for an application for a perm

it for years, certify that an application is 

com
plete even in the absence of the citation to all applicable requirem

ents, m
ake m

ultiple requests for 

additional inform
ation from

 the applicant, fail to m
ention the absence of the citation to all applicable  
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requirem
ents, and then decide to enforce the citation requirem

ents and rely on the absence of the citation to 

deny the application w
ithout affording the applicant the opportunity to bring the application into com

pliance. 

 
H

aving determ
ined that the D

efendants acted in an arbitrary and capricious m
anner and that the 

D
efendants abused their discretion, the C

ourt need not address the other issues raised by the parties in 

connection w
ith the appeal from

 the decision of the B
oard.  In addition, the C

ourt need not speculate as to w
hat 

the D
efendants w

ill or w
ill not do once R

osem
ont C

opper am
ends its A

pplication w
ith its citation to all 

applicable requirem
ents.  

 
IT

 IS
 O

R
D

E
R

E
D

 that the R
uling of the B

oard of D
ecem

ber 19, 2011 is vacated and the m
atter is 

rem
anded w

ith directions that the D
efendants grant R

osem
ont C

opper 30 days to am
end its A

pplication to 

include citations to all applicable requirem
ents and for the D

efendants to tim
ely reconsider the A

m
ended 

A
pplication.  

 
W

ith respect to the P
laintiff’s R

equest for D
eclaratory Judgm

ent and Injunctive R
elief, the C

ourt finds, 

based on the record and applicable law
, that the P

laintiff is not entitled to such relief.   

 
IT

 IS
 O

R
D

E
R

E
D

 that the P
laintiff’s R

equests for D
eclaratory R

elief and Injunctive R
elief are denied. 

 
F

inally, w
ith respect to P

laintiff’s R
equest for A

ttorney’s Fees and C
osts, the C

ourt declines to aw
ard 

the sam
e. 

 
IT

 IS
 O

R
D

E
R

E
D

 that the P
laintiff’s R

equest for A
ttorney’s Fees and C

osts is denied.   
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H

on. K
enneth L

ee   
 

C
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 T
hom

as, E
sq.   

 
L

esley M
. L

ukach, E
sq.   

 
M

atthew
 L

 R
ojas, E
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M
eredith K

 M
arder, E

sq.   
 

Phillip F. Fargotstein, E
sq.   

 
S

cott D
. M

cD
onald, E
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T
heresa D

w
yer-Federhar, E

sq.   
 

C
lerk of C

ourt - U
nder A

dvisem
ent C

lerk   

 
(ID

: 51350bf9-9b69-4fdf-86dc-7f7b2a806484) 
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T
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C
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. H
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FR
O

M
:  U

rsula K
ram

er 
 

C
ounty A

dm
inistrator  

 
 

 
  

     
    D

irector 

R
E

: 
R

osem
ont C

opper C
om

pany’s A
ir Q

uality Perm
it A

pplication 

O
n July 5, 2012, Judge K

enneth Lee issued his ruling on R
osem

ont C
opper C

om
pany’s appeal of 

the denial of its air quality perm
it application.  The follow

ing is a sum
m

ary of events leading to 
that Superior C

ourt decision and a sum
m

ary of the ruling. 

B
ackground

R
osem

ont applied for an air quality perm
it on July 29, 2010.  U

nder Pim
a C

ounty C
ode (PC

C
), a 

determ
ination of w

hether an application is com
plete m

ust be m
ade w

ithin 60 days of the filing of 
the application.  A

 draft perm
it m

ust be published w
ithin nine m

onths, and a final perm
it action 

m
ust be taken w

ithin 18 m
onths after the application is deem

ed “com
plete.”  R

osem
ont’s 

application w
as found to be com

plete on N
ovem

ber 30, 2010.  In June 2011, R
osem

ont sent a 
N

otice of Intent to Sue, claim
ing a decision on the perm

it should have been m
ade by D

ecem
ber 

30, 2010 under the PC
 State Im

plem
entation Plan R

ules (PC
SIP), w

hich is a set of air quality 
rules subm

itted to the U
S Environm

ental Protection A
gency (EPA

) for approval.  A
fter 

R
osem

ont raised the issue of applicability of the PC
SIP, the C

ontrol O
fficer and D

istrict staff 
began assessing R

osem
ont’s claim

 about the PC
SIP R

ules and how
 they applied to R

osem
ont’s 

application.  A
 proposed perm

it w
as published on A

ugust 29, 2011, w
ithin the nine-m

onth tim
e 

period required by the PC
C

.  Publication of the proposed perm
it began w

hat w
as planned as a 

90-day public com
m

ent period due to significant public interest in the proposed facility.  O
n 

Septem
ber 2, 2011, R

osem
ont filed a law

suit in U
nited States D

istrict C
ourt alleging the PC

SIP 
applied to its application and stating they w

ere entitled to a perm
it decision w

ithin the shorter 
tim

e requirem
ents contained in the PC

SIP.   

W
hen R

osem
ont applied for its application, it did not identify any SIP issues as applicable, nor 

did it identify any SIP requirem
ents in later application am

endm
ents.  R

osem
ont abandoned its 

position that there are no applicable SIP requirem
ents w

hen it filed its federal law
suit.  R

osem
ont 

claim
ed Pim

a C
ounty air quality control regulations from

 1979 contained in the PC
SIP governed 

the perm
it issuance, not the current PC

C
.  The tw

o processes are very different.  PC
C

 
requirem

ents, 
sim

ilar 
to 

State 
requirem

ents, 
specify 

a 
detailed 

process 
including 

public 
participation and perm

itting tim
efram

es.  The PC
SIP has no such detail and requirem

ents. 
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In m
y capacity as the C

ontrol O
fficer, I denied R

osem
ont’s perm

it application on Septem
ber 28, 

2011, citing tw
o reasons.  First, R

osem
ont’s application failed to list all applicable federal 

requirem
ents as required by the PC

C
 and SIP rules.  Second, the application failed to com

ply 
w

ith certain substantive requirem
ents of the PC

SIP R
ules, specifically m

odeling to dem
onstrate 

com
pliance w

ith federal health-based air quality standards.  R
osem

ont appealed the denial to the 
A

ir Q
uality H

earing B
oard.  The B

oard upheld the denial.  Subsequently, R
osem

ont appealed the 
denial and the H

earing B
oard’s decision in Superior C

ourt.  R
osem

ont continued to change its 
legal position during the hearing process by arguing the A

rizona SIP, not the PC
SIP, now

 
applies.

R
uling Sum

m
ary 

In its appeal, R
osem

ont asked for the follow
ing: 

1.
The court vacate the O

rder; 
2.

R
everse the denial of the perm

it application; 
3.

G
rant declaratory relief; 

4.
Instruct defendants to approve R

osem
ont’s perm

it application. 

The only item
 granted to R

osem
ont w

as relief from
 the denial of the perm

it.  R
osem

ont w
as not 

granted any of its other requests.  The judge ordered that R
osem

ont be given 30 days to am
end 

its application to include citations to all applicable requirem
ents and for tim

ely reconsideration 
of the application. 

U
nfortunately, the judge ruled the decision to deny the perm

it application w
as arbitrary and 

capricious.  U
nder A

rizona Law
 adm

inistrative decisions, such as the C
ontrol O

fficer’s decision 
to deny R

osem
ont’s application and the H

earing B
oard’s decision to uphold that denial, can be 

reversed if the decision is “arbitrary and capricious” or is an abuse of discretion.  W
hen 

determ
ining w

hether a decision is arbitrary and capricious, a review
ing court should review

 the 
record to determ

ine w
hether there has been “unreasoning action, w

ithout consideration and in 
disregard for facts and circum

stances; w
here there is room

 for tw
o opinions, the action is not 

arbitrary or capricious if exercised honestly and upon due consideration, even though it m
ay be 

believed that an erroneous conclusion has been reached.”  W
hen testifying before the A

ir Q
uality 

H
earing B

oard, I explained m
y reasons for denying the perm

it application w
ithout asking 

R
osem

ont to supplem
ent the application.  B

oth I and the H
earing B

oard considered the facts and 
circum

stances, including R
osem

ont’s repeated changes in position.  B
ased on the legal standard, 

the decision should not be characterized as arbitrary and capricious because neither the C
ontrol 

O
fficer’s denial nor the H

earing B
oard’s decision to uphold that denial can be fairly described as 

unreasoning or m
ade w

ithout due consideration of the facts and circum
stances. 
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The C
ourt decision is essentially a victory for the A

ir Q
uality D

istrict and the C
ounty.  W

e have 
repeatedly 

suggested 
that 

R
osem

ont 
resubm

it 
its 

application 
and 

include 
all 

applicable 
requirem

ents.  The judge’s order to allow
 an am

ended application is, practically speaking, 
substantially sim

ilar to subm
itting a new

 application, since the am
endm

ent m
ust include the 

initial application plus the additional applicable requirem
ents from

 the PC
SIP.  O

nce the 
am

ended application is received, w
e w

ill process it expeditiously and proceed to public com
m

ent 
w

ith a draft provided R
osem

ont dem
onstrates com

pliance w
ith all air quality requirem

ents.  
Follow

ing the ruling, R
osem

ont requested a m
eeting w

ith air quality perm
itting staff to discuss 

how
 best to proceed.  The m

eeting w
as held on July 13, 2012.  I provided R

osem
ont w

ith the 
attached letter, w

hich identifies the additional requirem
ents. 

W
e are available at your convenience to answ

er any questions you m
ay have. 

U
K

/m
k 

A
ttachm

ent 

c: 
John B

ernal, D
eputy C

ounty A
dm

inistrator for Public W
orks 






