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FULL COMPARISON OF USACE § 404 PROGRAM  
TO STATE § 404 PROGRAM
The following compares the current USACE program to the potential state program. 

Concept USACE § 404 Program State § 404 Program Description of Change
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City of Phoenix ADEQ 404 Assumption Roadmap Survey Responses – Final  

September 25, 2019 
 

Survey Question #2: Selected “No” 

Explanation:  

The City of Phoenix holds a number of CWA Section 404 permits. As a local government, the City seeks 

to maximize the benefit to our residents from any expenditure of ratepayer or tax dollars. Currently, the 

City pays no permit fees (outside of any necessary compensatory mitigation negotiated as the result of a 

project) to the U.S. Army Corps of Engineers (USACE). This allows us to prioritize spending on projects 

that provide a direct benefit to our residents.  

 

While we greatly value our working relationship with ADEQ, Phoenix does not believe that Section 404 

assumption by the State would provide a benefit or value to the City, the State or the majority of 

regulated entities when compared to the current USACE program. As a specific response to this 

question, the fees proposed are extremely high and concern Phoenix from multiple perspectives:  

 

1)     Phoenix is concerned about these fees on behalf of our own projects. A quick glance at a few recent 

projects showed individual project costs could increase by between $25,000 to over $100,000. For some 

City departments, these fees could make the difference between being able to complete a project and 

having to postpone, reduce scope, or cancel the project. This would have a direct impact on the 

amenities and services the City can provide to our residents. For example, such fees could mean a 

trailhead parking area could not be extended to accommodate increased use of an area because funds 

wouldn’t be able to cover both design/construction and 404 permitting costs. Phoenix has limited funds 

with which to provide a wide variety of services and amenities to our residents and high permitting fees 

inhibit our ability to respond to those needs. This is particularly true when we reflect that the USACE has 

been very successful in meeting our permitting and timeline needs without such fees.  

 

2)     Section 404 applies not just to big business but also to small business owners and even individual 

landowners. These smaller entities may require a JD and either a general permit or an individual permit, 

depending on the proposed activities and type of aquatic resource that will be impacted. However, the 

fees proposed by ADEQ would present a real barrier to land improvements or compliance with Section 

404. A Preliminary JD, the simplest of JDs that relies on conservative assumptions about jurisdiction, for 

just one wash/wetland/etc. could cost over $15,000 if a site visit is needed. Even without a site visit, 

such a JD would cost almost $8,000. To then move forward with a general permit would cost at least an 

additional $9,000, making the minimum cost to permit one waterbody over $16,000. This is in addition 

to hiring an expert to help them prepare the documentation necessary to submit to ADEQ because 

ADEQ does not appear to be planning to offer free assistance to provide that documentation as part of 

program assumption. What currently costs an individual landowner $0 under the USACE program 

(including outside expert costs because the USACE will prepare much of this in-house for those who 

can’t afford expert help), will now cost them tens of thousands of dollars. If an individual permit is 

needed, that landowner could expect to pay a minimum of $87,000 versus $100 to the USACE. For many 

small businesses and landowners, this will be utterly out of reach. Such burdensome fees would result 

either in an increase in non-compliance (i.e., unpermitted dredge and fill activities) which would impact 

water and environmental quality in the State, or the fees would result in an economic opportunity cost 

unequally impacting applicants with smaller operations. This is a serious concern to Phoenix. We do not 

think imposition of these fees is a net benefit to these parties, the City, or the State of Arizona from 

either an economic or environmental quality perspective. 



 

3)     In addition, the proposed fees do not appear to be reflective of actual work effort that would need 

to be expended by ADEQ in reviewing and approving these delineations and applications. In particular, 

for example, $7875 for a single waterbody PJD is more than double what a consultant would charge 

Phoenix to prepare such a PJD including all the field work, mapping, analysis, and reporting needed to 

provide a complete submittal to the regulatory agency. For that amount, ADEQ staff would only need to 

review and approve/disapprove or adjust the completed submittals provided to them, which constitutes 

significantly less effort. An additional $7500 for a single site visit is not reflective of the amount of staff 

time ADEQ would need in order to conduct such a visit, even if it was a full day effort. The fees appear to 

be established simply in order to provide the estimated $2.5 million needed for ADEQ to support the 

overall program each year rather than the reasonable costs for the work associated with each of the 

proposed actions.  

 

In short, the City of Phoenix does not believe the proposed ADEQ 404 program fee schedule would 

provide value to us as a permittee/applicant or to the small businesses and individual landowners in our 

community who would need 404 permitting. We do not recommend that ADEQ continue with the 

proposed assumption and believe the Section 404 program should remain with the Phoenix regulatory 

office of the USACE 

 

Survey Question #4: Selected “Yes” 

Explanation: 

The City identified several gaps and other topics of concern in our prior letter dated May 22, 2019 

providing comments on the final white papers. Several of the gaps identified in our prior letter appear to 

remain in the Roadmap. The City will provide details on these and other gaps and 

concerns/considerations identified during our review of the Roadmap in a detailed letter that will be 

sent to ADEQ separate from this survey. That letter will be sent prior to the November 17, 2019 

deadline.   
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